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THE CLINTON JUSTICE DEPARTMENT'S RE- 
FUSAL TO ENFORCE THE LAW ON VOL- 
UNTARY CONFESSIONS 


THURSDAY, MAY 13, 1999 

U.S. Senate, 

Subcommittee on Criminal J ustice Oversight, 

Committee on the J udiciary, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2:02 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Strom Thurmond 
(chairman of the subcommittee) presiding. 

OPENING STATEMENT OF HON. STROM THURMOND, A U.S. 

SENATOR FROM THE STATE OF SOUTH CAROLINA 

Also present: Senators Sessions, and Kyi [ex officio.] 

Senator Thurmond. The subcommittee will come to order. I am 
pleased to hold this oversight hearing today on the Department of 
J ustice. We will review a Federal statute, 18 U.S.C. 3501, that the 
Congress passed to govern the admissibility of voluntary confes- 
sions in Federal court. Unfortunately, the Clinton administration 
has refused to use this tool to help Federal prosecutors in their 
work to fight crime. 

In 1966, the Supreme Court established in Miranda v. Arizona 
a codelike set of rules requiring that a defendant must be read cer- 
tain warnings before his confession of a crime can be used against 
him in court. The strict rules it established were not mandated by 
the Constitution, as even the Court itself acknowledged, and we 
will never know how many crimes have gone unsolved or 
unpunished because of it. 

In response, the] udiciary Committee held an extensive series of 
hearings on this issue as part of broader criminal law reform. A bi- 
partisan Congress, with my participation and that of many others, 
passed a statute in 1968 that provides, "In any criminal prosecu- 
tion brought by the United States * * *, a confession * * * shall 
be admissible in evidence if it is voluntarily given." One factor to 
consider in whether a confession is voluntary is whether the de- 
fendant received the Miranda warnings. 

The Miranda Court expressly invited the Congress and the 
States to develop a legislative solution in this area. I have with me 
today the hundreds of pages of hearings and committee reports 
that detail this committee's extensive consideration of this issue in 
response to that invitation. 


( 1 ) 
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During the Clinton administration, this committee has repeat- 
edly encouraged the J ustice Department to enforce the statute. 
During an oversight hearing in 1997, Attorney General Reno indi- 
cated to the committee that the Department would enforce it in an 
appropriate case, as did Deputy Attorney General Holder during 
his nomination hearing the same year. 

However, when such a case clearly arose in United States v. 
Dickerson, the administration refused to enforce it. In that case, 
Charles Dickerson was suspected of committing a series of armed 
bank robberies in Virginia and Maryland. During questioning, he 
voluntarily confessed his crimes to the authorities and implicated 
another armed bank robber, but the Miranda warnings were not 
read to him beforehand. The U.S. attorney's office in Alexandria 
urged the trial court to admit the confession under section 3501, 
but thej ustice Department refused to permit the U.S. attorney to 
raise it on appeal. 

Thus, Paul Cassell, who we are pleased to have with us today, 
made the argument instead, and the fourth circuit ruled solidly in 
favor of section 3501. It is due to the efforts of third parties outside 
the J ustice Department that a key confession will be used, and 
may be the reason that a serial bank robber is brought to justice. 

The media reaction to the Dickerson case has been negative, indi- 
cating that defendants will no longer receive Miranda warnings if 
the decision stands. This is simply not true. As the fourth circuit 
noted, section 3501 encourages the police to give Miranda warnings 
because the warnings help establish that a confession is voluntary. 
Section 3501 will not stop Miranda warnings from being given. 
What it will do is stop criminals from being released on legal tech- 
nicalities. 

The fourth circuit strongly criticized thej ustice Department for 
refusing to argue the statute, saying that it has impeded the law's 
enforcement and has overruled the efforts of career Federal pros- 
ecutors to use it. Indeed, without the involvement of third parties 
in cases like Dickerson, the Department's position would have pre- 
vented the issue from ever being considered by the courts. 

The executive branch has a duty under article 1 1 , section 3, of the 
Constitution to "take care that the laws be faithfully executed." 
Section 3501 is a law like any other. I n Davis v. United States, J us- 
tice Scalia questioned whether the refusal to invoke the statute ab- 
rogated this duty. As he also stated, the United States' repeated re- 
fusal to invoke 3501 "may have produced— during an era of intense 
national concern about the problem of runaway crime— the acquit- 
tal and non prosecution of many dangerous felons, enabling them to 
continue their depredations upon our citizens. There is no excuse 
for this." 

I am equally troubled. I cannot understand why the Clinton ad- 
ministration refuses to use this law against criminals and even 
prohibits its career Federal prosecutors from doing so. America 
does not need its] ustice Department making arguments on behalf 
of criminals. 

The statute has been upheld by all courts that have directly con- 
sidered it. Even the Supreme Court has long characterized the Mi- 
randa warnings as "prophylactic," as opposed to constitutional re- 
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quirements. It has referred to section 3501 as, "the statute govern- 
ing the admissibility of confessions in Federal prosecutions." 

The J ustice Department will not say what position it will take 
if the Dickerson case is considered by the Supreme Court. This is 
one of the questions I was eager to ask the J ustice Department 
today. Unfortunately, they refused my invitation to testify. Not 
only will the J ustice Department not defend the law in court, it 
will not even discuss the matter before this subcommittee. 

I recognize the Department's reluctance to discuss specifics about 
pending cases, but this is no excuse for its failure to discuss its 
general treatment of the law governing voluntary confessions. Even 
the dissent in Dickerson stated that the Congress could invoke its 
oversight authority and investigate why the law is being ignored. 

It is my sincere hope, as the Dickerson court stated, that "no 
longer will criminals who have voluntarily confessed their crimes 
be released on mere technicalities." By supporting section 3501, the 
J ustice Department can go a long way toward making this promise 
a reality. 

I look forward to the testimony of our witnesses as we review the 
Clinton J ustice Department's refusal to enforce the law on vol- 
untary confessions. 

You want to introduce a witness now, don't you? 

Senator Kyl. Yes, please. 

Senator Thurmond. Go right ahead. 

Senator Kyl. Thank you very much, Mr. Chairman. Thank you 
for holding this hearing. Though not a member of this subcommit- 
tee, I am delighted to be here, even if for a few minutes to express 
my support for the inquiry which you are making today. 

I would like to acknowledge two members of this distinguished 
panel with whom I have worked extensively. You mentioned one. 
Dr. Paul Cassell, from the University of Utah, who has not only 
been active in this and a variety of other similar matters in court, 
but has also been enormously supportive of our efforts to write, de- 
fend, and promote a constitutional amendment to provide rights to 
victims of crime. 

I am happy to say, Mr. Chairman, that the Majority Leader has 
indicated his support for providing time on the floor for consider- 
ation of our constitutional amendment this summer, as soon as we 
can get it through the full J udiciary Committee, and I appreciate 
very much Dr. Cassell's help in this regard. 

But today it is my pleasure to especially introduce my county at- 
torney, Rick Romley, who is currently serving in his third term as 
Maricopa County Attorney. Our county, by the way, Mr. Chairman, 
is the sixth largest in the country, and it is also the fastest growing 
county in the United States. So he has got a real challenge ahead 
of him. 

He has been a prosecutor for almost 20 years, and he currently 
oversees one of the largest prosecuting agencies in the country. His 
staff is about 800 people, including 300 attorneys, over 50 inves- 
tigators, and incidentally nearly 50 victim witness advocates. He 
has earned a reputation as a leader in criminal justice issues, and 
he has championed many prosecution and reform policies. 

For example, he played a leading role in rewriting Arizona's 
criminal code, which resulted in truth in sentencing statutes that 
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require convicted criminals to serve their full time. While serving 
on the Arizona Victims Constitutional Rights Steering Committee, 
he worked to make Arizona one of the first States in the Nation 
to pass a constitutional amendment that guarantees that victims 
are afforded certain rights during the criminal justice process. He 
was also a prominent figure in Arizona's juvenile justice reform. 

In fiscal year 1997-1998, the Maricopa County Attorney's Office 
handled over 45,000 felony matters. County Attorney Rick Romley 
has testified before this committee on numerous occasions, Mr. 
Chairman, but I think you will agree that he is very well -quail fled 
to testify on the topic of voluntary confessions. So I join you in wel- 
coming him, as well as the other members of your panel to this dis- 
cussion today. 

Thank you, Mr. Chairman, for affording me the opportunity to 
introduce my county attorney. 

Senator Thurmond. I will now introduce our panel. The first wit- 
ness is Stephen Markman, who served in the Bush administration 
as U.S. attorney in Michigan, and in the Reagan administration as 
Assistant Attorney General in charge of the Office of Legal Policy. 
I n the latter position, he wrote a definitive report on the law of pre- 
trial interrogation for the j ustice Department. Prior to that, he 
served on the staff of the Senate j udiciary Committee. Currently, 
he is a judge on the court of appeals in Michigan. We welcome you 
here. 

Our second witness is Richard Romley, who is currently serving 
his third term as the Maricopa County Attorney in Phoenix, AZ. 
Mr. Romley holds both a bachelor's and law d^ree from Arizona 
State University, and he served in the U.S. Marine Corps. We wel- 
come you. 

Our third witness is Gilbert Gallegos, national president of the 
Fraternal Order of Police, the largest law enforcement organization 
in the United States. Mr. Gallegos has a degree in criminology 
from the University of Albuquerque and is a graduate of the FBI 
National Academy. Prior to becoming FOP national president, Mr. 
Gallegos served for 25 years in the Albuquerque Police Depart- 
ment, retiring with the rank of Deputy Chief of Police. We are glad 
to have you. 

The fourth witness is Prof. Daniel Richman, of the Fordham Uni- 
versity School of Law. A graduate of Harvard University and Yale 
Law School, Professor Richman clerked for j ustice Thurgood Mar- 
shall on the Supreme Court. He also spent 7 years as an assistant 
U.S. attorney and special assistant U.S. attorney for the Southern 
District of New York, including service as chief appellate attorney. 
We are glad to have you. 

Our fifth witness is Prof. George Thomas, of Rutgers University 
School of Law. A graduate of the University of Iowa College of Law, 
Professor Thomas practiced law in Tennessee and taught criminal 
justice at the University of Tennessee before assuming his current 
position. We are glad to have you. 

Our sixth and final witness is Prof. Paul Cassell, of the Univer- 
sity of Utah School of Law. He served as a Federal prosecutor and 
as an Associate Deputy Attorney General during the Reagan ad- 
ministration. He clerked for then j udge Antonin Seal i a on the Dis- 
trict of Columbia Circuit Court of Appeals and for Chief j ustice 
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Warren Burger on the Supreme Court. Professor Cassell argued 
the Dickerson case before the fourth circuit. 

I ask that each of you please limit your opening statements to 
5 minutes. All of your written testimony will be placed in the 
record, without objection. We will start with J udge Markman and 
proceed down the line. 

PANEL CONSISTING OF STEPHEN J . MARKMAN, FORMER U.S. 
ATTORNEY FOR THE EASTERN DISTRICT OF MICHIGAN, AND 
FORMER ASSISTANT ATTORNEY GENERAL FOR THE OFFICE 
OF LEGAL POLICY, LANSING, Ml; RICHARD M. ROMLEY, MAR- 
ICOPA COUNTY ATTORNEY, PHOENIX, AZ; GILBERT G. 
GALLEGOS, PRESIDENT, GRAND LODGE, FRATERNAL ORDER 
OF POLICE, WASHINGTON, DC; DANIEL C. RICHMAN, PRO- 
FESSOR OF LAW, FORDHAM UNIVERSITY SCHOOL OF LAW, 
AND FORMER CHIEF APPELLATE ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK, NEW YORK, NY; 
GEORGE THOMAS, PROFESSOR OF LAW, RUTGERS UNIVER- 
SITY SCHOOL OF LAW, NEWARK, NJ ; AND PAUL G. CASSELL, 
PROFESSOR OF LAW, UNIVERSITY OF UTAH COLLEGE OF 
LAW, AND FORMER ASSOCIATE DEPUTY ATTORNEY GEN- 
ERAL, SALT LAKE CITY, UT 

STATEMENT OF STEPHEN J . MARKMAN 

J udge Markman. Chairman Thurmond, Senator Kyi, thank you 
very much for the invitation to testify on the subject of section 
3501 and Miranda. As a staff member of this committee for 7 
years, it is a particuiar honor for me to be back here this afternoon. 

As former Assistant Attorney Generai of the United States from 
1985 to 1989, i have been asKed specificaiiy to set forth the per- 
spectives of the Reagan administration Department of j ustice to- 
ward section 3501. it is not my attention here to compare or con- 
trast these perspectives with those of any other administration. 

Section 3501, of course, was enacted as part of the Omnibus 
Crime Controi Act of 1968 and represents the congressionai re- 
sponse to the Supreme Court's decision in Miranda v. Arizona. Es- 
sentiaiiy, 3501 wouid restore the pre-Miranda voiuntariness stand- 
ard to confessions and other statements eiicited from suspects dur- 
ing custodiai interrogation. 

As Assistant Attorney Generai, i was requested by Attorney Gen- 
erai Edwin Meese in 1985 to anaiyze the M/randa decision and the 
iaw of pretriai interrogation as part of a iarger anaiysis of the 
changes in criminai procedure that had resuited from a series of 
U.S. Supreme Court decisions over the previous 2 decades. His re- 
quest set in motion a series of actions on the part of the j ustice 
Department that i wouid i ike to summarize. 

in February 1986, the Office of Legai Poiicy issued a report to 
the Attorney Generai on the iaw of pretriai interrogation. The re- 
port is contained as Attachment B of my testimony. The report was 
a comprehensive review of the deveiopment of the iaw on pretriai 
interrogation from its medievai origins to the Supreme Court's de- 
cision in Miranda. After considerate anaiysis, the report conciuded 
that the Miranda decision had, "had a major adverse effect on the 
wiiiingness of suspects to provide information to the poiice." 
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Various studies were cited which concluded that Miranda had 
substantially reduced the availability of confession evidence to the 
criminal justice system, reducing in half, for example, confessions 
arising out of custodial interrogations in Pittsburgh, according to 
one study. In our judgment, these studies amply bore out the con- 
cern expressed by] ustice White in his dissent in Miranda that, "In 
some unknown number of cases, the Court's rule will return a kill- 
er, a rapist or other criminal to the streets and to the environment 
which produced him, to repeat his crime whenever it pleases him. 
As a consequence, there will not be a gain, but a loss in human 
dignity." 

In addition, our report concluded that the continued application 
of Miranda violated the constitutional separation of powers by pro- 
mulgating a code of procedure for interrogations that was more 
properly the responsibility of the executive and the legislative 
branches, that it violates the constitutional principle of federalism 
by enforcing a nonconstitutional rule of procedure against State 
courts, that it impaired the effectiveness of the criminal justice sys- 
tem by requiring the expenditure of limited resources in developing 
cases that could easily have been made prior to Miranda and in 
forcing questionable plea bargains upon the prosecutor, and that it 
undermined public confidence in the law by freeing known crimi- 
nals on the basis of what were perceived by many as technicalities 
and prolonging the anguish of criminal victims through years of ad- 
ditional criminal litigation. 

Our report further concluded that section 3501 represented a 
constitutional response by the Congress to the M iranda decision, in 
light both of the Court's own assertions that its warnings were not 
mandated by the fifth amendment and by its express invitation to 
the legislative branches of the Federal and State governments to 
develop effective alternatives. As part of an overall reform strategy, 
the report recommended that 3501 be affirmatively invoked in an 
effort to overrule or abrogate Miranda. 

Following issuance of the report, the Department convened a spe- 
cial task force in an effort to implement the report's recommenda- 
tions. Professor Cassell, as well as myself, were among the mem- 
bers of that task force. In its report in May 1987, the task force 
reaffirmed the strategy of invoking 3501 in an effort to overrule 
Miranda, while at the same time issuing draft guidelines establish- 
ing new custodial interrogation procedures in place of those re- 
quired by Miranda. Although the task force viewed section 3501 as 
a constitutional enactment with or without the guidelines, such 
guidelines were designed to demonstrate the efficacy of alternative 
custodial interrogation procedures. 

Members of the committee, there is no more significant criminal 
justice issue that this committee could address than the legacy of 
Miranda v. Arizona. While the impact of Miranda is a largely hid- 
den one, there is no criminal procedural innovation in modern 
times that has been more costly. No legacy of the criminal proce- 
dure revolution of the 1960's and 1970's has been more devastating 
to the first civil right of all individuals— the right to be protected 
from domestic predators. 

I would respectfully urge this subcommittee to reaffirm the ear- 
lier words of the j udiciary Committee more than 3 decades ago 
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when it enacted section 3501, 'The traditional right of the people 
to have their prosecutors place in evidence before juries the vol- 
untary confessions and incriminating statements made by defend- 
ants simply must be restored." 

Thank you very much for the opportunity to be here this after- 
noon. 

Senator Thurmond. Thank you, J udge Markman. 

[The prepared statement of J udge Markman follows:] 

Prepared Statement of Stephen J . Markman 

Members of the Senate] udiciary Committee, thank you very much for the invita- 
tion to testify on the subject of §3501 of Titie 18 of the United States Code. As 
former Assistant Attorney Generai of the United States from 1985-89, I have been 
asked to set forth the perspectives of the Reagan Administration J ustice Depart- 
ment toward 18 USC §3501. It is not my intention here to compare or contrast 
these perspectives with those of any other Administration. 

§3501 represents the Congressionai response to the Supreme Court's decision in 
Miranda v Arizona, 384 US 436 (1966). [Attachment A.] In Miranda, the Court in- 
vited such a iegisiative response when it stated, 

It is impossibie for us to foresee the potentiai aiternatives for protecting the 
priviiege for protecting the priviiege which might be devised by the Congress 
or the States in the exercise of their creative rui e-making capacities. Therefore, 
we cannot say that the Constitution necessariiy requires adherence to any par- 
ticuiar solution for the inherent compuisions of the interrogation process as it 
is presentiy conducted. Our decision in no way creates a constitutionai strait- 
jacket which wiii handicap sound efforts at reform, nor is it intended to have 
this effect. We encourage Congress and the States to continue their iaudabie 
search for increasingiy effective ways of protecting the rights of the individuai 
whiie promoting efficient enforcement of our criminai iaws. However, uniess we 
are shown other procedures which are at ieast as effective in apprising accused 
persons of their right of siience and in assuring a continuous opportunity to ex- 
ercise it, thefoiiowing safeguards must be observed. [466 US at 467] 

§3501 was enacted as part of the Omnibus Crime Controi and Safe Streets Act 
of 1968. The first sentence of §3501(a) overruies Miranda and restores the volun- 
tariness standard for the admission of confessions in federai prosecutions. The re- 
mainder of this subsection provides for an initiai determination concerning the vol- 
untariness of a confession by the judge outside the presence of the jury. §3501(b) 
lists various factors, including the proffering of warnings, which are to be considered 
by the trial court in applying the voluntariness standard. The status of these factors 
under this subsection is the same as their status under pre-Miranda voluntariness 
law. As the last sentence of this subsection indicates, these are not preconditions 
to the admission of a confession, but simply evidence relevant to the determination 
of a confession's voluntariness. § 3501(d) provides that the statute does not bar the 
admission of any voluntarily given confession that is outside the custodial interroga- 
tion process, while § 3501(e) defines "confession" to include any self-incriminating 
statement. 1 

As Assistant Attorney General for Legal Policy, I was requested by Attorney Gen- 
eral Edwin Meese in 1985 to analyze the Miranda decision and the law of pretrial 
interrogation as part of a larger series of analyses of changes in criminal procedure 
that had been effected by the U.S. Supreme Court in decisions over the previous 
two decades.2 As a former legal academician and prosecutor, Attorney General 
Meese had long expressed concerns about the impact of the Miranda decision. His 
request set in motion a series of subsequent actions on the part of the] ustice De- 
partment during his tenure as Attorney General that I have been asked to summa- 
rize for this panel. 


^§3501(c) is not directly related to the Miranda decision but responds to the Supreme Court's 
decisions in McNabb v United States, 318 US 332 (1943) and Mallory v United States, 354 US 
449 (1957), providing that delays of up to six hours in the production of an arrested person be- 
fore a magistrate do not, by themselves, require the exclusion of a confession obtained in that 
period. 

^These analyses were widely disseminated by the Department of J ustice at the time of their 
publication and are reprinted in their entirety in the University of Michigan J ournal of Law 
Reform in the Spring and Summer 1989 volume. 
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REPORT TO THE ATTORNEY GENERAL 

In February of 1986, the Office of Legal Policy (now known as the Office of Policy 
Development) of the J ustice Department issued its Report to the Attorney General 
on The Law of Pre-Trial Interrogation. [Attachment B.] According to the Attorney 
General, 

[The Report] comprehensively reviews the development of the law of pretrial 
interrogation from its medieval origins to the Supreme Court's 1966 decision in 
Miranda v Arizona. It places the "Miranda rules" in historical and constitu- 
tional perspective: rigorously analyzes the M/randa decision itself; describes the 
practical effects of Miranda and subsequent legal developments: and compares 
current American law in this area to the rules and practices of several foreign 
jurisdictions. It also analyzes the policy considerations relevant to the formula- 
tion of rules and procedures for pretrial questioning and examines the prospects 
for reform. 

After considerable analysis, the Report concluded that the Miranda decision "had 
a major adverse effect on the willingness of suspects to provide information to the 
police." Studies conducted in various communities indicated that Miranda had sub- 
stantially reduced the availability of confession evidence to the criminal justice sys- 
tem. One study in Pittsburgh, for example, determined that Miranda had roughly 
cut in half the number of suspected violent criminals who confessed or who other- 
wise provided useful information to the police— a reduction from about 60 percent 
before Miranda to about 30 percent afterward. I n our judgment, these studies amply 
bore out the concern initially expressed by J ustice Byron White in his dissent in Mi- 
randa-. 

In some unknown number of cases, the Court's rule will return a killer, a rap- 
ist or other criminal to the streets and to the environment which produced him, 
to repeat his crime whenever it pleases him. As a consequence, there will not 
be a gain, but a loss in human dignity. The real concern is not the unfortunate 
consequences of this new decision on the criminal law as an abstract, disem- 
bodied series of authoritative proscriptions, but the impact on those who rely 
on the public authority for protection * * * There is, of course, a saving factor: 
the next victims are uncertain, unnamed and unrepresented in this case. 

In addition, the Report concluded that the continued application of Miranda (a) vio- 
lated the constitutional principle of separation of powers by promulgating a code of 
procedure for interrogations that exceeded the requirements of the Fifth Amend- 
ment and that more properly was the responsibility of the executive and legislative 
branches: (b) violated the constitutional principle of federalism by enforcing admit- 
tedly non-constitutional rules against state courts; (c) impaired the effectiveness of 
the criminal justice system by requiring the expenditure of limited law enforcement 
resources in developing cases that might easily have been made with the suspect's 
cooperation prior to Miranda, and in requiring the prosecutor to accept pleas that 
were not commensurate with the seriousness of the actual offense; and (d) under- 
mined public confidence in the law by freeing known criminals on the basis of what 
were perceived by many as "technicalities" and prolonging the anguish of criminal 
victims through years of additional criminal litigation. 

The Report further concluded that §3501 represented a valid, constitutional re- 
sponse by the Congress to the Miranda decision in light both of the Court's asser- 
tions that its r^uired warnings were not mandated by the Fifth Amendment and 
its express invitation to the legislative branches of the federal and state govern- 
ments to develop effective alternatives. As the Report asserted: 

Miranda should no longer be regarded as controlling because a statute was 
enacted in 1968, 18 USC §3501, which overrules Miranda and restores the pre- 
Miranda voluntariness standard for the admission of confessions. Since the Su- 
preme Court now holds that Miranda’s rules are merely prophylactic, and that 
the Fifth Amendment is not violated by the admission of a defendant's vol- 
untary statements despite non-compliance with Miranda, a decision by the 
Court invalidating this statute would require some extraordinarily imaginative 
theorizing of an unpredictable nature.^ 


3 Additionally, the Report conduded that, even if § 3501 was not directly effective in overruling 
Miranda, "it is a relevant factor in deciding whether to overrule that decision. In the past the 
Supreme Court has been willing to reconsider and overturn constitutional decisions in light of 
later Congressional enactments which expressed disagreement with them. The Congressional 
findings embodied in 18 USC §3501 should also be accorded weight in deciding whether the 
ti me has come to overrule M/randa." 
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Concerning the best strategy for pursuing reform of Miranda, the Report rec- 
ommended, first, that the J ustice Department seek to persuade the Supreme Court 
to abrogate or overruie the Miranda decision by expressiy reiying upon §3501, as 
weii as upon subsequent decisions of the Supreme Court which had heid that non- 
compiiance with Miranda did not entaii any vioiation of the Constitution. ^ The Re- 
port reasoned that §3501 reiated directiy to federai proceedings, and couid be re- 
jected by the Court oniy by finding an Act of Congress to be unconstitutionai. Fur- 
ther, if the Court upheid §3501, this wouid effectiveiy dispose of Miranda at the 
state ievei as weii since the States couid then enact counterpart statutes to §3501. 
The vaiidation of §3501 wouid have made it dear that any possibie constitutionai 
mandate for continuing to appiy Miranda in contravention of such statutes had been 
rejected by the Supreme Court. 

Second, the Report recommended that thej ustice Department formuiate an ad- 
ministrative policy, establishing standards for the conduct of custodial interroga- 
tions by federal law enforcement agencies. Such standards would be implemented 
concurrent with litigative efforts to seek reversal of Miranda. "Promulgating such 
a policy would increase the likelihood of judicial acceptance of the abrogation of Mi- 
randa, ensure that the enlarged freedom of action resulting from Miranda’s demise 
will be exercised responsibly, and demonstrate that implementing alternative proce- 
dures would promote fair treatment of suspects as well as furthering law enforce- 
ment." Issues to be considered in the development of an interrogation policy by the 
Department would include the desirability of requiring that interrogations, where 
feasible, be videotaped or recorded; the desirability of rules providing additional 
guidance concerning the permissible duration and frequency of interrogations: and 
the desirability of rules restricting or prohibiting specific deceptive or manipulative 
practices that were characterized as abusive in the Miranda decision and elsewhere. 

A number of considerations were cited in support of such new interrogation guide- 
lines. First, the Office of Legal Policy considered such standards to be desirable as 
a matter of institutional responsibility. Currently, as well as at the time of the Re- 
port, the basic rules of custodial interrogations were determined by the Miranda de- 
cision, and enforced by courts through the exclusion of evidence. If this form of over- 
sight was to be eliminated, as the Report urged, we believed that alternative meas- 
ures were desirable which ensured that interrogations were carried out in a manner 
that was fair to suspects, and that did not jeopardize the admissibility or credibility 
of confessions in subsequent judicial proceedings. 

Second, the existence of an administrative policy of this sort would be of substan- 
tial value in persuading the courts to abandon Miranda. The courts were, by then, 
two decades after Miranda, well -accustomed to setting the rules for custodial inter- 
rogations, and to enforcing the rules that they had created in particular cases. As 
a practical matter, it would be easier for them to relinquish this role if they knew 
that in doing so they were acceding to a responsible alternative system, rather than 
writing a blank check for individual officers or agencies. 

Third, the adoption of such rules represented an additional response (going be- 
yond §3501) to Miranda's assertion that its rules were not the only acceptable 
means of ensuring compliance with the Fifth Amendment, and the Court's invitation 
to develop effective alternatives. A reasonably designed administrative policy would 
provide an argument for dispensing with Miranda's system even under the terms 
of the decision that created it. A related argument was based on the Court's later 
decision in /A/S v. Lopez-Mendoza, 468 US 1032 (1984), which held that the Fourth 
Amendment's exclusionary rule did not apply to deportation proceedings. In reach- 
ing this conclusion, the Court regarded it as significant that the INS had in place 
an administrative system for preventing and punishing Fourth Amendment viola- 
tions. The Department could argue similarly that its internal system of administra- 
tive rules and sanctions provided adequate safeguards against Fifth Amendment 
violations, and justified dispensing with Miranda's prophylactic system. 

A final point in support of an administrative policy was that it would enable us 
to demonstrate that replacing the Miranda system with superior alternative rules 
offered major advantages in relation to the legitimate interests of suspects and de- 
fendants— especially a proposed requirement that custodial interrogation sessions be 
videotaped— as well as major gains in promoting effective law enforcement. Adopt- 
ing publicly articulated standards which avoided the Miranda rules' shortcomings 
as a means of ensuring fair treatment of suspects would be the most effective way 
of making this point. 

In explaining this rationale for new custodial interrogation guidelines, let me em- 
phasize, however, that the Report was not of the view that the constitutionality of 


‘‘See, in particular, Michigan v Tucker, 417 US 433 (1974); Ne/v York v Quarles, 467 US 649 
(1984); and Oregon v Elslad, 470 US 298 (1985). 
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§3501 was contingent upon the implementation of such guidelines. Rather, it made 
clear that §3501 was constitutionally defensible— independent of any executive 
branch guidelines— under the express terms of Miranda and its recent progeny. As 
an enactment of the Congress, §3501 standing by itself was entitled to considerable 
deference on the part of the judiciary. While alternative interrogation guidelines, in 
our judgment, would enhance the overall interests of the criminal justice system, 
including its protection of defendants' rights, such guidelines were justified on their 
own terms, as well as in order to allay the concerns of those who disagreed with 
§3501 as a matter of policy, rather than as a necessary predicate to the constitu- 
tionality of § 3501. 


CUSTODIAL QUESTIONING POLICY 

Following issuance of the Report, the Attorney General convened several meetings 
of senior J ustice Department officials to discuss its recommendations. Considerable 
discussion and debate ensued at these meetings, after which the Attorney General 
established a Task Force to develop specific departmental guidelines governing cus- 
todial interrogation by federal law enforcement agencies. In May 1987, after review 
from both the law enforcement and the litigation components of thej ustice Depart- 
ment, draft guidelines were formulated by theTask Force and in October 1987, they 
were formally presented to the Attorney General. 

One part of the draft guidelines set forth general standards concerning the custo- 
dial interrogation process relating to such matters as the legal prohibition of coer- 
cion, the prompt production of a suspect before a magistrate, the training of officers 
in the legal and administrative rules governing custodial questioning, the investiga- 
tion of possible violations, and the establishment of penalties for such violations. A 
second part of the guidelines set forth detailed procedures to be utilized by the De- 
partment's investigating agencies in place of the Miranda procedures. Such proce- 
dures were discretionary and to be employed only when determined to be useful by 
the interrogating agents. The alternative procedure required the interrogators to de- 
liver revised warnings to suspects, informing them: 

(1) You do not have to say anything: (2) anything you do say may be used 
as evidence: (3) we are required by law to bring you before a judge without un- 
necessary delay: (4) you have a right to be represented by a lawyer once that 
occurs: (5) if you cannot afford a lawyer, the judge will appoint one for you with- 
out charge. 

After delivering these warnings, the interrogators would ask the suspect whether 
he understood these warnings and answer any questions pertaining to them. Most 
significantly, the custodial interrogation was required to be videotaped, although 
support also existed on theTask Force for only audiotaping such interrogations. 

The draft policy attempted to provide a workable alternative to the Miranda 
warnings, going beyond §3501, that more effectively promoted the twin objectives 
of protecting the rights of the individual and promoting efficient enforcement of the 
criminal laws. Concerning the first objective, the poli^ provided additional safe- 
guards to suspects not available under Miranda. The videotaping requirement pro- 
vided an objective audio and visual record of an interview that could be reproduced 
in subsequent judicial proceedings, while the requirement that a suspect be advised 
of his right to prompt production before a magistrate and to the assistance of coun- 
sel once that occurs. In addition, the guidelines required that a suspect be advised 
of his right to prompt production before a magistrate and to the assistance of coun- 
sel once that occurred and also required the training of officers in Fifth Amendment 
law and related administrative standards. There are no comparable requirements 
under the Miranda rules. 

The record established by the videotaping requirement would be in contrast with 
custodial interrogations under the current Miranda requirements which are nor- 
mally secret proceedings and which generate no objective record concerning (a) com- 
pliance with the specified procedural rules: (b) statements and representations made 
by the interviewer to the suspect: (c) statements and admissions made by the sus- 
pect: and (d) other occurrences at the interview. When disputes concerning these 
matters arise in later proceedings, they are typically resolved at present on the 
basis of "swearing matches" between the suspect and the interviewing officers. The 
videotaping requirement accordingly would provide a type and degree of objective 
protection for the suspect that does not exist under Miranda. See generally, Amer- 
ican Law Institute, Model Code of Pre-Arraignment Procedure, §130.4 Commentary 
at 341-42 ("the concern about the danger of police abuse which cannot subsequently 
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be established in court * * * has in no way been lessened by the Miranda deci- 
sion. ").5 

At the same time, the alternative procedure dispensed with the specific features 
of Miranda that have done the greatest damage to legitimate law enforcement: (a) 
the 'prophylactic' Miranda right to counsel in connection with custodial question- 
ing: s and (b) the requirement that an affirmative waiver of the rights set out in 
the Miranda warnings must be obtained from a suspect prior to questioning.^ Taken 
together, these aspects of the Miranda decision have effectively established a con- 
stitutional right going far beyond the Fifth Amendment's fights not to be compelled 
to incriminate oneself— the right not to be questioned at all. Studies set forth in the 
Report have demonstrated that these specific requirements have led to a substantial 
reduction in the number of statements by suspects to investigators, even in jurisdic- 
tions where suspects were already receiving warnings concerning the right to re- 
main silent. [Attachment C.] These features of Miranda are, at best, only remotely 
related to enforcement of the Fifth Amendment which does not address the right 
to counsel and which does not require prior consent to questioning, but only bars 
eliciting responses through coercion. Far more effective protection against actual co- 
ercion is provided by the videotaping requirement and the other safeguards con- 
tained in the draft guidelines. 


§3501 LITIGATION 

Following presentation of the draft guidelines to the Attorney General, and fur- 
ther discussions within the Department, efforts were undertaken to attempt to iden- 
tify a case in which the Department could directly raise the constitutionality of 
§3501. Such efforts involved identifying a case in which the voluntariness of a con- 
fession was not essentially in dispute, and therefore in which there was no actual 
coercion in violation of the Fifth Amendment, but nevertheless a case in which an 
element of the Miranda warnings had not been properly given. Although I recall 
that discussion within the Department focused upon a number of cases in various 
postures within the federal system, in particular, I recall that considerable attention 
was accorded to United States v Goudreau, an Eighth Circuit case^ in which a num- 
ber of components of the Department, inciuding the Office of Legai Poiicy, specificaiiy 
recommended the invocation of §3501. Although §3501 had not been raised in this 
case before the trial court, the Department had contended that defendant's state- 
ments were voluntary and should be admitted despite the absence of warnings. My 
further recollection is that §3501 was eventually raised in this case but that it did 
not proveto be a dispositive issue. 

Additionally, informal guidelines on constitutional litigation were issued by the 
Department to the United States Attorneys offices in February of 1988 which in- 
cluded guidelines relating to the Miranda procedures. These guidelines concluded 
that, "[fjederal prosecutors, in appropriate cases, should urge the courts to apply 
broadly the principles underlying the various limitations to Miranda." As the result, 
however, of an inability on the part of the Department to identify a further case 
in which to invoke the constitutionality of §3501, and the arising of issues of greater 
immediate priority, the Department never proceeded further to raise the constitu- 
tionality of § 3501 during the Reagan Administration. 

CONCLUSION 

Members of thej udiciary Committee, there is no more significant criminal justice 
issue that this Committee could address than the legacy of Miranda v Arizona. 
While the impact of Miranda is a largely hidden one, there is no criminal procedural 
innovation in modem times that has been more costly. No legacy of the revolution 


^In connection with the videotaping recommendation, substantiai anaiysis was aiso done of 
the experiences of Orange County (Cai.) and the State of Aiaska, two jurisdictions which had 
experimented with the videotaping of custodiai interrogations. The most consistentiy identified 
benefit of recording was its vaiue in rebutting coercion and Miranda daims, as weii as in fore- 
dosing subsequent deniais of admissions by suspects. 

®The Supreme Court has heid that the Sixth Amendment constitutionai right to counsel does 
not attach until a suspect is formally accused and that the Miranda right to counsel at the ear- 
lier stage of custodial questioning is only a suggested safeguard against coercion that the Con- 
stitution does not require. See, e.g., Moran v Burbine, 475 US 412 (1986). 

^An affirmative waiver is not in itself a prerequisite to a valid waiver. Answering questions 
when not compelled to do so has been held to be a sufficient waiver at least in a non-custodial 
setting. See, e.g. Minnesota v Murphy, 465 US 420, A21-29 (1984). Since the Miranda warnings 
themselves are not constitutionally required, but are simply 'measures to insure' that a suspect's 
right against self-incrimination is protected in a custodial setting, no single, inflexible formula- 
tion is required to insure this protection. 
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in criminal procedure of the 1960's and 1970's has been more devastating to the 
first civil right of individuals, the right to be protected from domestic predators. 
While it may be easier to deal with criminal justice problems whose costs are more 
visible, if effective reform of the criminal justice system is to be undertaken, unset- 
tling such "settled" areas of the law as Miranda is r^uired. Until that time, society 
can do little more than continue to count J ustice White's "unknown number" of kill- 
ers, rapists, and other criminals who go free because of the devastating impact of 
Miranda upon confession evidence available to the system. I would respectfully urge 
you to reaffirm the earlier words of this Committee when it enacted §3501 thirty 
years ago, "the traditional right of the people to have their prosecuting attorneys 
place in evidence before juries the voluntary confessions and incriminating state- 
ments made by defendants simply must be restored." Thank you very much for the 
invitation to appear here this afternoon. 

[Editor's note: The attachments A-E referred to in the prepared statement of 
Stephen] . Markman are retained in the subcommittee files.] 
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ATl'ACHMEKT F 

True Confessions 

Miranda’s Hidden Costs 

The Warren Court's creation of a constitutional 
right not to he questioned has impeded law-enforcement efforts 
in ways that even the professionals scarcely comprehend. 

Paul Cassell and Stephen J. Markman 


C URIOUSLY absent from the debate within 
Congress about how to combat hbtoricalty urj- 
precedented levels of violent crime in the United 
States tas been any serious discussion of the single most 
damaging legacy of the Supreme Court’s crmiinai-justice 
revolution of the 1960s: Miranda rule. While inten- 

sive debate has focused upon other aspects of the Court’s 
revolution — for example, the exclusionary rule Mtd novel 
forms of habeas-coraus tevkw— iUs- 
randa mday seems little more than an 
anachronistic remnant trf the era of 
“Impeach Earl Warren” billboards. 

One po-ssibfc explanation for this 
development is that the impact of 
Miranda,.^ while extraordinarily detri- 
mentai to the crintinal-jusisce sys- 
tem, is largely a hidden oik, while 
the costs of such innovariors as the 
exclusionary rule atsi habeas corpus 
are highly visible, in the form of 
kilos of cocaine being removed from 

the courcropm and repetitive crimi- 
nal appeals inundating the justice 
system. Indeed, the costs of Miran- 
da arc so obscured that even many 
law-entbreemem officers arc only 
vaguely aware of them. Estimating 
the costs of Miranda requires that we engage in the diffi- 
cult exercise of comparing the present reality with the re- 
ality which might exist “but for" the rule. 

For tens of miilicms of Americans, the Mirssnda warn- 
ings have been learned from countless televised police 
dramas in which arrested suspects have been apprised by 
consciemtioiis police officers that “You have the right to 
remain silent; what you say may be iiscd against you; you 
have a right to an attorney; and you have a right to a free 
attorney if you cannot afford one.” Fesv of chose who 


Afn Cassell is a professKsr at the University of Utah College 
of Law. Mr. Markman is a Judge on the Michigan Court of 
Appeals. 


have long since memorized these innocuous words have 
paused to consider how they have eroded the ability of 
the critninal-jusrice system to carry out its responsibilities. 

In its 1966 decision in Miranda v. Arizornty the Su- 
preme Court by a 5 to 4 vote determined that the Fifth 
Amendment’s prohibition against a person’s being “com- 
pelled in any criminal case to be a witness against bimsclP 
required what have become known as the Miranda warn- 
ings whenever a witness in custody 
is subject to qucscianii^ by the po- 
lice. The decision also required chat 
police obtain a “waiver of rights” 
ffcKti a suspect — that is, am affirma- 
tive agreement from the suspect that 
he would like to talk to police. Also, 
if at any time the suspect indicated a 
wish to stop talking or to see a 
lawyer, police had to stop question- 
ing immediately. Failure to deliver 
the warnings, obtain the waiver, or 
cut off questioning when requested 
atitoroaticaily bars the use ac trial of 
statements obtained from the sus- 
pect. 

UrKfcrlying Miranda was a deep 
suspicion on the part of the Court 
majorit)' about any custodial inter- 
rogation of criminal suspects. For the 175 years preceding 
Miranda, it had never been thought that the police were 
violadng a suspect’s constirutional rights merely by ques- 
tioning him in the absence of an attorney. No, we are not 
referring to a police officer’s beating the hapless suspect 
with a rubber hose or policemen working in shifts to keep 
the suspect from sleep until he finally confesses to a 
crime. Such tactics were condemned uniformly wc£I be- 
fore Miranda. To satisfy the requirements of the Fifth 
Amendment, a confession hecrfcd to be voluntary', and 
circumstances which called that voluntariness into doubt 
served to undermine the admissibility of a confession. 
Confessions occur for any number of reasons, including 
the simple desire to cleanse one’s soul and the more com- 
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plicated desire to explain extenuating circumstances. Un- 
der the voluntariness standard, police were not precluded 
from asking the suspect what knowledge he possessed 
about the dead body they had discovered buried in his 
backyard. 

This old understanding of the Fifth Amendment’s pro- 
hibition against coerced self-incrimination was sharply 
transformed by Mirmnda. The Court acknowledged that 
“it might not find the defendant’s statements to have been 
involuntary in traditional terms.” In other words, the 
Mhtmdn decision was amending the Constitution. In 
place of the previous understanding, the Court effectively 
provided a criminal suspect with a right not to be ques- 
tior^d. If he was questioned prior to the warnings, any 

If the criminal suspect incriminates 
himself through police methods 
that do not involve compulsion, 
that is a^ood thing. 

statements would be supprssed; if he was questioned 
after the warnings and after he had requested an attorney, 
any statements that were made prior to the attorney’s ar- 
rival again would be suppressed. After the attorney’s ar- 
rival, it was certain chat there would be no statements at all. 

In dissent. Justice Byron White observed, “In some un- 
known number of cases the Court’s rule will return a 
killer, a rapist, or other criminal to the streets and to the 
environment which produced him to repeat his crime 
whenever it pleases him. As a consequence there -wili nor 
be a gain, but a loss, in human dignity. ” Justice White 
prescient, although it can hardly be iinagir:cd that the ma- 
jority of Justices \x\Mirantia. disagreed with his assessment. 
Such a result was logically certain under Mmniiet. 

The insidiousness ol Miranda is that, by and large, the 
violent predators placed back on the streets are not sus- 
pects to whom police have failed to give proper warnings. 
After nearly three decades, the police not surprisingly 
haN's; learned Miranda by rorc and only rarely fail to ad- 
minister its warnings or follow its waiver and question- 
ing-cutoff rules. Relatively few criminal cases involve the 
suppression of evidence obtained by police after a failure 
to comply with Miranda. This is what many observers, in- 
cluding scxne law-enforccmenr officers themselves, mean 
when they contend that the system has “learned to live” 
with Miranda. 

No, the enormous cost of Miranda is entailed nor in the 
lapses of the system but in its successes. It is when the 
warnings are properly administered and waiver rules are 
followed that it wreaks its greatest harm. For what it has 
done is to substantially dry up access to a hugely impor- 
tant category of criminal evidence— confession evidence. 
It is almost as if the Supreme Court had told law-enforce- 
ment officials chat, henceforth, they were no longer going 
to be able to use fingerprint evidence. No one would 
doubt that in “some unknown number of cases” individu- 
als who would orheruase have been correctly ideauified ^ 
criminais would avoid prosecution. 


Principally, Miranda has eroded the supply of informa- 
tion available to law enforcement by introducing the 
criminal’s defense attorney to the process at the earliest 
possible stage. This is done, in a sense, by the suspect as- 
serting his Miranda ri^r to have an attorney present at 
questioning even before formal charges have been filed. 
The effect of this is to preclude entirely the questioning of 
many suspects because police recognize that such ques- 
tioning would be pointless. By effectively insulating the 
saspa:t who invokes his rights or asks for a lawyer from 
any questioning, no matter how restrained or reasonable, 
Miranda has assured that far fewer confessions will be in- 
duced by questioning. For the Miranda majority', this was 
cause for ceiebradon, not concern. But this is an odd — 
not to say dangerous — view of the world. As an earlier 
Supreme Court said, “the Constitution is not at all of- 
fended when a guilty man stubs his toe. On the contrary, 
it is decent to hope that he will.” The principal legacy of 
Miranda is the creation of an emrironment in which ev- 
erything possible has been done to avoid such self-in- 
flicted injuries. Given the relatively modest intellectual 
faculties of many violent criminals, the incidence of such 
injuries had always been significant. 

If the criminai suspect incriminates himself through po- 
lice methods chat do not involve compulsion, that is a 
good thing. It is a good thing because it results in accu- 
rate fact-finding by the criminal-justice system; it avoids 
the possibility that an innocent person might be charged 
with a crime he did not commit; and it promotes public 
confidence that the police have caught the right person. 
In other words, it is a good thing because it promotes jus- 
tice through procedures which most Americans would 
view as fair. 

The most compelling evidence of the desirability' of 
confessions, and of the extent to which Justice White’s 
warnings have been borne our, comes from the before- 
and-after studies done in the immediate wake of the deci- 
sion in 1966. One leading study, done in Philadelphia, re- 
ported that, before Miranda., an estimated 45 per cent of 
all criminal suspects made confessions to police officers; 
following Miranda, that figure dropped to approximarely 
20 per cent. Another study, done in New York City, 
found that confession rates fell from 49 percent to 15 per 
cent. In Pittsburgh, the confession rate among suspected 
robbers and murderers fell from 60 per cent to 30 per 
cent. Adverse effects on confessions were also reported in 
Chicago, Kansas City, Brooklyn, and New Orleans. The 
best-estimate consensus among ail the studies done on the 
impact of Mhrmda is that a lost confession occurs in ap- 
proximareiy one of every six, or 16 per cent, of all crimi- 
nal cases in the United States. 

T FIE other leading methodology for such calcula- 
tions, albeit less exact, is to compare the American 
confession r^ after Miranda with confession 
rates in countries chat follow different approaches to reg- 
ulating police interrogations. Such comparisons fully con- 
firm the conclusions of the before-and-after studies. Since 
Miranda, American police appear to obtain confessions in 
perhaps 40 per cent of ail cases. In other countries, police 


DECEMBER 25, 1 995 / NATIONAL REVIEW 31 





15 


are far more successful. In Great Britain in the 1970s and 
early 1980s, police, following the '^Judges’ Rules,” gave 
only a very limited advice of rights. Confession races were 
estimated to be 61 to 85 per cent, well above reported 
American rates. In Canada, confession rates also appear to 
be substantially higher than in die •^osx.-Mimndxi United 
States. 

Such declines in confession rates as have occurred in the 
United States since Miranda are extraordinarily harmful 
to the interests of effective law enforcement. Confession 
evidence, because it comes from the perpetrator himself, 
is compelling; but it doesn’t stand alone — it is virtually al- 
ways subject to corroboration by physical or other evi- 
dence. According to the available studies, in about one- 
quarter (24 per cent) of all criminal cases, confessions or 
other self-incriminating statements by a suspect are indis- 
pensable to a criminal conviction; in many more cases, 
perhaps an equal number, it can be surmised that they 
make some difference in terms of the severity of the of- 
fense for which a defendant is convicted, 

A rough calculation, then, can be made as to the real- 
world cost of the Miranda rules. Multiplying the esti- 
mated 16-point reduction in the confession rate after 
Miranda by the estimated 24 per cent of cases in which a 
confession was necessary for conviction produces a figure 
of 4 per cent of all criminal cases that will be “lost” or 
never successfully prosecuted because of the rules. That 
figure may not sound very high, but the cost in absolute 
numbers of criminal cases is staggering. For FBI-indcx 
crimes, each year Miranda results in approximately 
28,000 “lost” cases for violent crimes (murder, rape, ag- 
gravated assault, and robbery) and 79,000 “lost” cases for 
serious property crimes (burglary, larceny, and car theft). 
The bare numbers do not begin to convey the human 
costs in murders that go unpunished, rapists who remain 



at large, and treasured heirlooms that are never recovered. 

Additionally, the leverage of prosecutors would be re- 
duced in a roughly equal number of cases, resulting in 
plea bargains more favorable to the defendant and less fa- 
vorable to the public. Compare these figures with the 
likely gains expecKd from ofher crime-control measures, 
such as midnight basketball leagues or even long-overdue 
habeas corpus reform. It seem.s improbable that any other 
single needed change in the criminal-justice system would 
yield anywhere near the number of successful prosecu- 
tions that would result from repealing Miranda. 

Further, all these figures must be weighed in the light 
of other figures from the Bureau of Justice Statistics indi- 
cating that roughly two-thirds of all violent crime in the 
United States is committed by repeat offenders. Miranda 
does not merely defeat justice in the immediate case, but 
prematurely returns to the streets individuals in this high- 
risk category. 

I F SUCH a cost in “lost” prosecutions were com- 
pelled by the clear language of the Constitution or by 
the dict^es of sound public policy, then society' 
might intelligently choose to suffer the tragic conse- 
quences. However, the strictures of Miranda are nor re- 
quired by the Constitution — as the Supreme Court recog- 
nized in Miranda itself— nor are they improvements over 
alternative methods of achieving fairness and due process 
in the context of custodial questioning. Miranda instead 
is a “prophylactic” rule (by its own terms) designed to es- 
tablish protections against violations of the Fifth Amend- 
ment. As Chief Justice Warren remarked in his opinion 
for the court, “[T]he Constitution does not require any 
specific code of procedures for protecting the privilege 
against self-incrimination during custodial interrogation. 
Congress and the St^es are free to develop their own 
safeguards for the privilege, so long as they arc fully as ef- 
fective [as the Miranda rules].” In a later decision, the 
Court reiterated that the Miranda rights “were not them- 
selves rights protected by the Constitution but were in- 
stead measures to ensure that the right against compul- 
sory self-incrimination was protected.” 

Responding to this invitation. Congress in 1968 en- 
acted new legislation concerning police interrogation, 
adopting the view that such legislation would be “fully as 
effective” in maintaining the guarantees of the Fifth 
Amendment. The new law restored the traditional “volun- 
tariness” test and identified ihz Miranda warnings as mere 
feccors to be considered by the courts in deciding whether 
or not a confession was genuinely voluntary. 

Because of the hostility of the incumbent attorney gen- 
eral, Ramsey Clark, who believed that it was unconstitu- 
tional, the new congressional enactment quickly fell into 
desuetude. United States Attorneys were ordered not to 
defend confessions unless they satisfied the Miranda 
standards. Althoi^h later attorneys general, including 
John Mitchell and Ed Meese, were cognizant of the sta- 
tute and sensitive to the costs of Miranda., no serious ef- 
forts were undertaken to reverse the Johnson Administra- 
tion policy or to secure any determination of the 
constitutionality of the law. A recommendation by the 


32 NATIONAL REVIEW / DECEMBER 25, 1995 





16 


Justice Department’s Office of Legal Policy in 1987 that 
an aggressive effort be made to test the law was never 
adopted as the result of opposition by other agencies 
within the Department. 

T he time has never been better for a test case rais- 
ing the 1968 law and challenging Miranda. Just 
last year. Justice Scalia wrote a scathing concur- 
rence chastising the Justice Department for its failure to 
enforce the law. He observed that that failure “may have 
produced — during an era of intense national concern 
about the problem of run-away crime — the acquittal and 
non-prosecution of many dangerous felons, enabling 
them to continue their depredations upon our citizens.” 
He promised to rule on the statute at the next available 
opponunity. Congress should make cenain that the Jus- 
tice Department gives him the opportunity by directing it 
to begin enforcing the statute and reminding the Execu- 
tive Branch of its constitutional duty to “take care that the 
laws be faithfully executed.” Congress need not enact a 
new law; it need only ensure that a law already on the 
books is presented to the Court. 

A favorable Court ruling seems quite a realistic pros- 
pect. It has long been understood that the Congress has 
the final say on rules of evidence for federal cases. If the 
statute admitting voluntary confessions docs not confront 
any constitutional barrier (as the Court has now plainly 
held), on what possible grounds could the enactment of 
the people’s representatives be struck down? As the Office 
of Legal Policy observed in recommending that the legiti- 
macy of the Miranda-tt^taX statute be asserted, “There is 
et'ery reason to believe riiar an effort to correct this situa- 
tion would be successful. ... It is difficult to see how we 
could fail to make our case.” 

While the statute highlights the problems of Miranda’s 
continuing vitality in federal cases, equally perplexing is 
its applicability to the far greater 
number of state criminal prosecu- 
tions. The Supreme Court’s ac- 
knowledgment that the Miranda 
rules are not derived from the 
Fifth Amendment leads one to ask 
how the federal judiciary possesses 
the authority to impose Miranda 
upon the states. It is an extraordi- 
narily novel proposition of consti- 
tutional law that the states 
limited in their criminal proce- 
dures not merely by the dictates of 
the Constitution but also by su- 
perintendir^ or “prophylactic” 
rules invented by the federal judi- 
ciary. That such a proposition has 
not yet been challenged can be ex- 
plained only by the states’ ten- 
dency to rely upon the Justice 
Department for leadership on con- 
stitutional matters of this sort, as 
well, perhaps, as by an under- 
standable failure even by the law- 


enforcement community to recognize the full extent of 
Miranda’s hidden costs. 

Ironically, there arc better means of enforcing the very 
protections toward which Miranda is directed. However, 
as is the case generally with the exercise of uniform na- 
tional policies, Miranda petrified efforts by the states, 
which were widespread in the 1960s, to experiment with 
their custodial interrogation procedures and search for al- 
ternatives that might better protect not only society’s in- 
terest in apprehending criminals but also suspects’ inter- 
ests in preventing coercive questioning. 

Perhaps the most effective replacement for Miranda 
would simply be to videotape or record police interroga- 
tions. About one-sixth of ail police departments in the 
country' already videotape at least some confessions, and a 
recent study by the National Institute of Justice con- 
cluded that, in addition to providing safeguards for the 
suspect, videotaping also resulted in the improvement of 
police interrogation practices, rendered confessions more 
convincing to judges and juries, and assisted prosecutors 
in negotiating more favorable plea bargains and guilty 
pleas. Videotaping would also provide more protection for 
innocent suspects caught up in the criminal-justice system. 

For Miranda is not parricuiariy well tailored to protect- 
ing a suspect’s rights to be free from coercion. Justice 
Harlan’s point in his Miranda dissent has never been ef- 
fcctiveiy answered: “The new rules arc not designed to 
guard against police brutality or other unmistakably 
banned forms of coercion. Those who use third-degree 
tactics and deny them in court are equally able and des- 
tined to lie as skillfully about warnings and waivers.” It is 
not clear why police nsing rubber hoses before Miranda 
would have thought it necessary to shelve them afterward. 
Furthermore, once a valid Miranda waiver is obtained, 
police are relatively free to proceed as they like. 

No legacy of the Warren Court has been more devastat- 
ing to the first civil right of i.'idi- 
viduals, the right to be protected 
from attack. Congressional con- 
servatives may choose to place ser- 
ious procedural reform ofF-Iimits. 
They may do this, in part, because 
of the burdens of leaderehip re- 
quired in order to explain the rela- 
tionship of procedure to the sub- 
stantive ability of the justice 
system to protect society. They 
may do this because it is easier to 
deal with public-policy problems 
whose costs are more visible. How- 
ever, if effective reform is to be 
undertaken, unsettling such settled 
areas of the law as Miranda will be 
required. Until that time, society 
can do little more than contimae to 
couru:' Justice White’s “unknown 
number” of killers, rapists, and 
other criminals who go .free be- 
cause of the criminal-justice in- 
novations of the Warren Court. □ 



“One to a customer, madam." 
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Senator Thurmond. Mr. Romley. 

STATEMENT OF RICHARD M. ROMLEY 

Mr. Romley. Mr. Chairman and members of this subcommittee, 
iet me first thank you very much for giving me this opportunity to 
be here before you today. 

The matter we are to do discuss, in my opinion, has an unfortu- 
nate consequence of undermining pubiic confidence in our criminai 
justice system. As has been pointed out, i am the Maricopa County 
District Attorney and the chief prosecutor for the sixth iargest 
county in America, ironicaiiy, as the Maricopa County Attorney, i 
am the successor to the previous county attorney in which Ernesto 
Miranda, the Miranda v. Arizona decision, came out of. 

Currentiy, there is a request before the U.S. Supreme Court to 
hear an appeai from the U.S. Court of Appeais for the fourth cir- 
cuit invoiving the Miranda decision. As has been pointed out, the 
issue revoives around a ruiing by the court of appeais to admit into 
evidence the voiuntary confession of a seriai bank robber by the 
name of Charies Dickerson even though he had not received his 
Miranda warnings. Unfortunateiy, in my opinion, the J ustice De- 
partment has expressed the view that such a confession is inadmis- 
sibie and has issued a directive to that effect. That decision, in my 
opinion, shouid be changed. 

When the Supreme Court in the Miranda decision instructed iaw 
enforcement officiais to provide certain warnings to a criminai sus- 
pect heid in custody before questioning, the Court invited Congress 
and the States to experiment with other methods of ensuring a sus- 
pect's fifth amendment right rather than strictiy foiiowing the pro- 
cedurai guideiines issued in Miranda. 

However, in doing so, they were dear to point out that they must 
provide adequate protection to the priviiege against seif-incri mi na- 
tion. in 1968, as the previous speaker has indicated, the omnibus 
crime controi biii was passed and was codified in 18 U.S.C. 3501, 
which does not require the automatic preciusion of Miranda. 

in the Dickerson case, when the fourth circuit decided that mat- 
ter, it referred to that particuiar statute and said that exciuding 
evidence of an otherwise voiuntary confession because a defendant 
had not received his Miranda warnings is not constitutionaiiy man- 
dated. The court went on to say, 

* * * in enacting Section 3501, Congress recognized the 
need to offset the harmfui effects created by Miranda's 
unrebuttabie presumption * * * no ionger wiii criminais 
who have voiuntariiy confessed their crimes be reieased on 
more technicaiities. 

The court of appeais reached this conciusion in spite of what the 
court perceived to be a poiiticai decision by thej ustice Department 
to not argue section 3501. The court said, 

Fortunateiy, we are a court of iaw and not poiitics. Thus, 
the Department of J ustice cannot prevent us from deciding 
this case under the governing iaw simpiy by refusing to 
argue it. 
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As a prosecutor of 20 years of experience, I have seen firsthand 
the tragic effects on victims of crime that occurs when a voluntary 
confession of the, in my opinion, obviously guilty are suppressed. 
As a result, I have witnessed a serious erosion in the public's con- 
fidence in our criminal justice system. 

No one disagrees that a confession that is coerced— if a defendant 
is psychologically or physically abused, then his or her confession 
should not be admissible in a criminal courtroom. However, this 
administration's position that there is an automatic exclusion in a 
criminal trial of a defendant's otherwise voluntary confession does 
not serve justice. The strict application of the exclusionary rule cre- 
ates social costs unacceptable to law-abiding citizens. Such a posi- 
tion, in my opinion, is absurd on its face and favors form or sub- 
stance, formalities over justice. 

To graphically illustrate the injustice when an otherwise vol- 
untary is excluded solely because Miranda was not technically ad- 
hered to, I would cite an Arizona case. Toribio Rodriguez was ac- 
cused of brutally stabbing, sexually assaulting and killing a person 
by the name of Dawn Dearing. While being lawfully detained pur- 
suant to a court order so that police could obtain blood and hair 
samples, Rodriguez was questioned by the police and he gave a 
statement. After trial, he was convicted and sentenced to death. 

This conviction was reversed and his incriminating statements 
were suppressed merely because Miranda warnings were not given, 
even though there was not one bit of evidence to indicate coercion 
or involuntariness. Mr. Rodriguez is presently awaiting retrial. 
This injustice cannot be the result intendai when we were all af- 
forded the protection of the fifth amendment. 

I would strongly urge the j ustice Department to support the 
fourth circuit's ruling recognizing the constitutionality of section 
3501. It is time to balance the scales of justice. 

Thank you. 

Senator Sessions [presiding]. Thank you. 

[The prepared statement of M r. Romley follows:] 

Prepared Statement of Richard M. Romley 

Mr. Chairman and members of this subcommittee: 

Thank you very much for giving me this opportunity to appear before you today 
and to discuss with you a matter that has the unfortunate consequence of under- 
mining pubiic confidence in our criminai justice system. 

As the Maricopa County district attorney, I am the chief prosecutor for the sixth 
iargest county in America. Maricopa County encompasses Phoenix, Arizona, aiong 
with 23 other cities. I am here to discuss with you a matter that involves the Mi- 
randa 6ec\s\an. Ironically, I am a successor to the prosecutor whoinitiated the origi- 
nal case against Ernesto Miranda. Miranda v. Arizona, 384 U.S. 36 (1966). 

Currently, there is a request before the U.S. Supreme Court to hear an appeal 
from the U.S. Court of Appeals for the Fourth Circuit involving the Miranda deci- 
sion. The issue revolves around a ruling by the court of appeals to admit into evi- 
dence the "voluntary confession" of a serial bank robber by the name of Charles 
Dickerson even though he had not received his Miranda warning. Unfortunately, 
the J ustice Department has expressed the view that such a confession is inadmis- 
sible and has issued a directive to that effect, that decision should be changed. 

When the Supreme Court in the Miranda decision instructed law enforcement of- 
ficials to provide certain warnings to a criminal suspect held in custody before ques- 
tioning, the court invited Congress and the States to experiment with other methods 
of insuring a suspect's Fifth Amendment right rather than strictly follow the proce- 
dural guidelines issued in Miranda. Flowever, in doing so they must provide ade- 
quate protection to the privilege against self-incrimination. In 1968, Congress 
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passed and President J ohnson signed into law the Omnibus Crime Control and Safe 
Streets Act. It contained a provision codified at 18 U.S.C. §3501 providing that a 
violation of "Miranda" does not result in the automatic exclusion of a confession, but 
is only one factor to be considered in determining voluntariness and admissibility. 

When the Fourth Circuit decided the Dickerson case, it referred to §3501 and said 
that excluding evidence of an otherwise voluntary confession because a defendant 
had not received his Miranda warnings is not constitutionally mandated, the court 
went on to say: 

* * * in enacting §83501, Congress recognized the need to offset the 
harmful effects created by Miranda's unrebuttable presumption * * * no 
longer will criminals who have voluntarily confessed their crimes be re- 
leased on mere technicalities. 

The court of appeals reached this conclusion in spite of what the court perceived 
to be a political decision by thej ustice Department to not argue §3501. The court 
said: 

Fortunately we are a court of law and not politics. Thus, the Department 
of J ustice cannot prevent us from deciding this case under the governing 
law simply by refusing to argue it. 

As a prosecutor with more than 20 years experience, I have seen firsthand the 
tragic effect on victims of crime that occurs when voluntary confessions of the obvi- 
ously guilty are suppressed. As a result, I have witnessed a serious erosion in the 
public's confidence in our criminal justice system. No one disagrees that if a confes- 
sion is coerced, if a defendant is psychologically or physically abused, then his/her 
confession should not be admissible in a criminal courtroom. Flowever, this adminis- 
tration's position that there is an "automatic exclusion" in a criminal trial of a de- 
fendant's otherwise "voluntary" confession does not serve justice. The strict applica- 
tion of the exclusionary rule creates social costs unacceptable to law-abiding citi- 
zens. Such a position is absurd on its face and favors "form over substance" * * * 
"formalities over justice." 

To graphically illustrate the injustice when an otherwise voluntary confession is 
excluded solely because "Miranda" was not technically adhered to, I would cite the 
1996 case of A ar/zona v. Rodriguez. 186 Ariz. 240, 921 P.2D 643 (1996). 

Tori bio Rodriguez was accused of brutally stabbing, sexually assaulting and kill- 
ing Dawn Dearing. While being lawfully detained pursuant to a court order so that 
police could obtain blood and hair samples, Rodriguez was questioned by the police 
and he gave a statement. After trial, he was convicted and sentenced to death. This 
conviction was reversed and his incriminating statement was suppressed merely be- 
cause Miranda warnings were not given, even though there was not one bit of evi- 
dence to indicate coercion or involuntariness. Mr. Rodriguez is presently awaiting 
retrial. 

This injustice cannot be the result intended when we were all afforded the protec- 
tion of the Fifth Amendment. 

I strongly urge the justice department to support the fourth circuit's ruling rec- 
ognizing the constitutionality of §3501. It is time to balance the scales of justice. 

Thank you. 

Senator Sessions. Mr. Gallegos. 

STATEMENT OF GILBERT G. GALLEGOS 

Mr. Gallegos. Good afternoon, Mr. Chairman and other mem- 
bers of the Subcommittee on Criminal J ustice Oversight. My name 
is Gilbert Gallegos. I am the National President of the Fraternal 
Order of Police, which is the largest law enforcement organization 
in the country, 277,000 members. I am pleased to have this after- 
noon to speak in support of the recent decision. United States v. 
Dickerson. 

I have got to add a footnote to my remarks in that I have lived 
as a police officer— and I guess I am telling my age— before Mi- 
randa. I was a rookie officer in 1966 when Miranda was decided, 
so I have had the opportunity to deal with both sides of the Mi- 
randa issue. I think it has helped the law enforcement profession 
become more professional in how it deals with it, but I think that 
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we have some definite problems that we have to address and I 
think that Dickerson addresses that. 

Let me give you one example of how it has impacted law enforce- 
ment. On J uly 24, 1985, the bodies of Paul Conrad and Sandra 
Wicker were discovered in Lancaster, PA. Through informants, the 
detectives of the Lancaster Police Department were able to come up 
with a suspect by the name of Zook, and they directed where this 
Zook would be located and sure enough they were able to find him 
and took him into custody. 

He was brought in to police department and shortly thereafter 
read his Miranda rights. Incidentally, he also had some weapons 
in his possession, along with some property that eventually turned 
out to be from one of the victims. So they felt they had a pretty 
good suspect, so they started talking to the suspect and he denied 
that he was involved and couldn't give any real corroboration as to 
where he was involved at and that he didn't know the victims. 

But, in fact, Sandra Wicker, who was one of the victims— her 
name was located in his address book. When they confronted him 
with that, he became very angry. So he said he wanted to call his 
mother to see if she could find him an attorney. So he went to call 
his mom and came back, and the officers again asked him, do you 
want to continue with it. He chose to continue and gave a confes- 
sion. 

Ultimately, the Supreme Court of Pennsylvania ruled that it was 
inadmissible, the confession, because of the fact that he went and 
called his mother. But the fact is that he voluntarily gave a confes- 
sion and it was not coerced. That is the kind of technicality I think 
Dickerson addresses and that we in law enforcement have to deal 
with all the time. 

I think 3501— Congress has taken a positive step, as they did in 
1968, to address this issue, and I think that it only makes good 
sense that the 1968 decision by Congress should be upheld by all 
courts. 

Now, the thing to look at as far as Miranda is the way it impacts 
police officers. We have to often make the decision as to when is 
the right time to give the Miranda warnings. So often, police offi- 
cers are second-guessed, and it takes judges, such as J udge 
Markman, many years to determine, in fact, whether a decision 
was made appropriately by the police officer and whether that con- 
fession should be brought into the record. 

But a police officer often has to make that under stressful situa- 
tions, in the street, or whenever the situation arises that they have 
to make the Miranda warning available to the suspect. So even 
though it isn't always required, the practice has been around the 
country that police officers pretty much, as a matter of fact, give 
the Miranda warnings and, in fact, obtain confessions even after 
giving the warnings and they are not coerced. So I think that the 
court decision rises to the real needs of the rank-and-file police offi- 
cers out in the street who are trying to deal with the public safety 
issues that confront this country. 

The thing that some of the critics have talked about as far as Mi- 
randa and reducing the threshold level of Miranda is that confes- 
sions will be coerced. I think that is a standard that has evolved 
over the years since 1966 and before that, for that matter, that in- 
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voluntary confessions or coerced confessions have never really been 
upheld by the court anyway even before Miranda. 

So I think that the fact that Dickerson has been passed on by the 
Fourth Circuit Court of Appeals— the naysayers will say that it is 
going to reduce that threshold. I don't think it does that. Police offi- 
cers are going to continue to give the Miranda warnings, are going 
to continue to extract confessions that are reasonable, not coerced, 
not under threat, from suspects. That will happen, and I think that 
needs to happen across this country. 

So I think the logic of public safety, I think the logic of rational 
approach to taking confessions, I think the logic of saying we make 
mistakes on occasion, but they don't have to be such mistakes that 
they override the public safety— and I think that really is what the 
issue is here. 

Thank you, Mr. Chairman. 

Senator Sessions. Thank you. 

[The prepared statement of M r. Gallegos follows:] 

Prepared Statement Gilbert G. Gallegos 

Good morning, Mr. Chairman and distinguished members of the Senate Sub- 
committee on Criminai J ustice Oversight. My name is Giibert G. Gaiiegos, Nationai 
President of the Grand Lodge, Fraternai Order of Poiice. The F.O.P. is the nation's 
iargest organization of iaw enforcement professionais, representing more than 
277,000 rank-and-fiie iaw enforcement officers in every region of the country. 

I am pi eased to have the opportunity this morning to speak in support of a recent 
court decision. United Slates v. Dickerson, which uphoids; a Congressionai attempt 
to address iegisiativeiy the issues of pretriai interrogations and seif-incrimination 
which are currentiy governed by the Supreme Court’s decision in Miranda v. Ari- 
zona (1966). 

Law enforcement officers have a demanding and difficuit job, and much is ex- 
pected of us— whether it's rescuing a cat, directing traffic, deiivering a baby, or bust- 
ing a drug deaier. As a poiice officer, I am very proud to say that the brave men 
and women who I am priviieged to represent here today work very hard to meet, 
and hopefuiiy exceed, those expectations every day. 

A career in iaw enforcement, iike any other, is not without its frustrations. But 
for a poiice officer, these frustrations have iess to do with the workpiace and more 
to do with our criminai justice system which aii too often aiiows criminais to avoid 
justice because of "technicaiities." 

What preciseiy are these technicaiities? Perhaps the American pubiic does not 
know how many criminais are waiking the streets today or how many wiii be re- 
ieased from prisons today because of these "technicaiities." I wouid wager, however, 
that most iaw enforcement officers wouid be abie to teii you how many crooks they 
arrested havewaiked on a "technicai." 

Let me give you just one exampie of how this can happen On J uiy 24, 1985, the 
bodies of Paui Conrad and Sandra Wiker were discovered in Lancaster, Pennsyi- 
vania. It was a brutal murder— the victims had been stabbed, strangled, bound and 
gagged. 

Two days later, several detectives of the Lancaster Police Department, along with 
the District Attorney, interviewed two people who provided information linking a 
man named Zook to the killings and naming a hotel where they thought Zook could 
be found. The police decided to stake out the motel. A few hours later, Zook left his 
hotel room, and pursuant to their instructions, the police officers placed him under 
arrest. At that time, Zook had in his possession a knife and a revolver along with 
two rings later identified as belonging to Paul Conrad. 

Zook was brought to police headquarters and, shortly thereafter, read his Mi- 
randa rights. Fie was questioned about the murders and the weapons in his posses- 
sion. It is worth noting that Zook was not at all unfamiliar with police procedure 
or the criminal justice system, having been previously convicted of attempted mur- 
der, robbery, burglary and criminal conspiracy. According to Lancaster Police Lieu- 
tenant Michael Landis, one of the interrogating officers, Zook offered an explanation 
of his whereabouts on various key dates, but could not provide the names of wit- 
nesses to corroborate his story. Fie could offer no cogent explanation as to why he 
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checked into the motel under an alias. He claimed he got the gun and the ring in 
exchanges for drugs but would not, or could not, name the other party to the trans- 
action. When asked whether he knew Sandra Wiker, he denied knowing her. When 
confronted with the fact that her name was listed in his own address book, he could 
not explain the discrepancy and became angry. 

At the pre-trial hearing to determine whether or not Zook's statements should 
have been suppressed. Lieutenant Landis stated that about two-thirds of the way 
into the interview, after being asked if he knew Conrad or Wiker, Zook asked if he 
could use the phone to call his mother to see if she could get him an attorney. At 
this point, the officer asked if this meant Zook wanted him to stop the questioning 
until Zook had an attorney present. Zook told Lieutenant Landis, no and allowed 
the interview to continue. 

By a 4 to 3 vote, the Pennsylvania Supreme Court threw out Zook's conviction 
for the murders. The Court ruled that under Miranda Lt. Landis should have 
stopped questioning when he asked to use the phone even though Zook agreed to 
continue and there was no evidence of coercion. Since, the Court said, it could not 
be established exactly when Zook asked to make the phone call, all of his state- 
ments had to be thrown out. 

I should point out that there is no question Zook made his statements voluntarily, 
not as a result of any improper police coercion. I should also point out that of the 
eight judges who examined the question as to whether the Lancaster Police Depart- 
ment had to stop questioning when Zook made his request, four found that they 
should have and four found that they had no reason to do so. Yet the jury's convic- 
tion of Zook for these two brutal murders was thrown out. 

This is a technicality. 

The issue before the Fourth Circuit in Dickerson was precisely the question of 
whether to let a confessed, dangerous criminal go free on a "technicality." Fortu- 
nately, the Fourth Circuit refused to allow this to happen, and instead applied a 
law Congress had passed in 1968— Section 3501 of Title 18, U.S. Code. "No longer 
will criminals who have voluntarily confessed their crimes be released on mere tech- 
nicalities," the court wrote in upholding this law. To this holding, law enforcement 
officers all across the country say, "It's about time," 

With all the legal gymnastics available to defense lawyers, the caprice of judges 
and overburdened prosecutors, it is certain that many persons who ought to be 
locked up are walking the streets today. Many blame law enforcement officers, ex- 
pecting us to be legal experts on exclusionary rule law and be able to quote ver- 
batim all case law on the Fourth, Fifth, and Fourteenth amendments. Police officers 
make life and death decisions every day; th^ are trained to prevent crime and 
catch criminals. They know the law and apply it every day as they walk their beats 
and patrols. They are also called upon to exercise their judgment and common sense 
in uncommon situations. Unfortunately, we too often find that common sense is not 
always admissible in court. 

A big step toward common sense was taken when Congress passed section 3501. 
That statute encouraged police agencies to give the now standard "Miranda” warn- 
ings. But at the same time, it said that a confession could be used in court so long 
as it was "voluntary." This approach properly recognizes the vital importance of con- 
fessions to law enforcement. No one suggests that police officers should be able to 
coerce or threaten a suspect to obtain a confession. But that is not what the Mi- 
randa decision is about. Even, before Miranda, any confession obtained by threats— 
an "involuntary" confession— was excluded. Miranda did not add anything to those 
situations, and Section 3501 preserves in full force the rule that involuntary confes- 
sions cannot be admitted. Instead, Miranda created a whole host of new procedural 
requirements that applied, not to situations of threats, but to ordinary, everyday po- 
lice questioning all over the country. 

Here it is important to understand what rules the decision actually imposed on 
police. The general public may think that it knows all about Miranda from watching 
television programs and seeing the four warnings read from a card. But for police 
officers on the streets, much more is involved. 

To begin with police officers have to decide when it is time to apply the Miranda 
procedures. The courts have told officers that warnings are required only when a 
suspect is in "custody." Making this determination is very complicated, as shown by 
the fact that respected judges with ample time to consider the issues frequently can- 
not agree among themselves over whether or not a suspect was in custody. If a sus- 
pect is in "custody," Miranda warnings must be given whenever "interrogation" of 
a suspect begins. Here again, respected judges have often disagreed on what con- 
stitutes interrogation, but police officers are expected to know on the spot, often in 
tense and dangerous situations. 
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If a suspect in "custody" is "interrogated," poiice officers must not oniy read Mi- 
randa warnings but then obtain a "waiver" of rights from the suspect. Pages of judi- 
dai ink have been spiiied on what constitutes a vaiid waiver of rights, but police 
officers must decide almost instantaneously whether they have a valid waiver from 
a suspect. Then, once officers get a waiver, they must be constantly ready to know 
if a suspect has changed his mind and decided to assert his right to see a lawyer 
or to remain silent. If this change of mind has taken place, a police officer must 
still know if and when he can reapproach a suspect to see if the suspect has 
changed his mind yet again. 

Finally, on top of all this, police are expected to know that Miranda warnings are 
not always required, as the Supreme Court has specifically created exceptions for 
situations involving public safety" or "routine booking," and other courts have recog- 
nized exceptions for routine border questioning, general on-the-scene questioning, 
and official questioning at a meeting requested by a suspect. And police, too, must 
know about whether a suspect has been questioned by officers from another agency 
and about another crime and another time, if so, whether a suspect invoked his 
rights during that other questioning. 

Police officers all around the country spend a great deal of time attempting to 
learn all these rules and follow them faithfully. But since judges disagree with ex- 
actly how to apply all these rules, it is not surprising to find that police officers tcx) 
will occasionally make mistakes and deviate from some of the Miranda require- 
ments. 

There will also be situations when police officers and criminal suspects disagree 
about whether all the rules were followed. Dickerson provides a very gocd illustra- 
tion of this. Charles Dickerson, the confessed bank robber, said that he received his 
warnings only after he had given his confession. 

The officer involved testified to the contrary that they followed their normal proce- 
dures and read the warnings before questioning. Dickerson apparently had prior ex- 
perience as a suspect in the criminal justice system and had probably even heard 
the Miranda rights before. In situations like this, it makes no sense to throw out 
a purely voluntary confession on technical arguments about exactly when the Mi- 
randa warnings were read, for all the reasons that the Fourth Circuit gives in its 
opinion. 

Of course, our Constitution, and the Bill of Rights in particular, were enacted and 
ratified with the aim of protecting the individual from an abuse of power by govern- 
ment. In an arrest and interrogation situation, the law enforcement officers rep- 
resent the government and no one ought to be deprived of their constitutional rights 
during that questioning. But the Fifth Amendment's prohibition of anyone being 
"compelled" to be a witness was designed to protect against coercion by government 
agents, not technical mistakes that might occur in administering complicated court 
rules. This was exactly what the Fourth Circuit recognized in its Dickerson opinion 
in refusing to allow, what the court describes as, "mere technicalities" to prevent 
a completely voluntary confession from being introduced before the jury. 

The Fourth Circuit also properly explained why legally this makes good sense. In 
Miranda v. Arizona, the Supreme court established various procedures to safeguard 
the Fifth Amendment rights of persons in custodial interrogations. The Court 
thought that, without certain safeguards, no statement obtained by law enforcement 
authorities could be considered "voluntary" and thus admissible in court. Ever since, 
the words, 'You have the right to remain silent * * *" have been part of every law 
enforcement officers' lexicon. 

Flowever, the Supreme Court has made it clear over the past 25 years that proce- 
dural safeguards imposed by the Miranda decision were not rights protected by the 
Constitution, but rather measures designed to help ensure that the right against 
self-incrimination was protected. As the Court explained a few years later in Michi- 
gan V. Tucker (1974), the safeguards were not intended to be a "constitutional 
straightjacket" but rather to provide "practical reinforcement" for the exercise of 
Fifth Amendment rights. 

In Tucker, a rape suspect gave exculpatory responses without being fully 
Mirandized. (Fie was questioned before the Court had decided Miranda.) 

The suspect's statements led them to a witness who provided damaging testimony, 
testimony which the defense sought to have excluded because the witness was lo- 
cated through an interrogation in which the suspect had not been fully advised of 
his rights. The Court, however, allowed the evidence to be used, explaining that 
"[cjertainly no one could contend that the interrogation faced by [the suspect] bore 
any resemblance to the historical practices at which the right against compulsory 
self-incrimination was aimed." 

Similar to the decision in Tucker, the Supreme Court ruled in New York v. 
Quaries (1985) that there is a "'public safety' exception to the requirement that Mi- 
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randa warnings be given." Poiice officers approached by a victim raped at gunpoint 
were advised that her attacker had just entered a supermarket. After arresting the 
suspect and discovering an empty hoister on his person, the officer asked, "Where 
is the gun?" The suspect reveaied where he had hidden the weapon, an important 
piece of evidence, which the suspect's iawyers successfuiiy exciuded in State court 
because the suspect was not Mirandized between his arrest and the "interrogation." 

The Supreme Court, however, overruied the iower court’s decision stating that po- 
iice officers ought not to be "in the untenabie position of having to consider, often 
in a matter of seconds, whether it best serves society for them to ask the necessary 
questions without the Miranda warnings and render whatever probative evidence 
they uncover inadmissibie, or for them to give the warnings in order to preserve the 
admissibiiity of evidence they might uncover but possibiy damage or destroy their 
abiiity to obtain that and neutraiize the voiatiie situation confronting them." The 
Court recognized the "kaieidoscopic situation * * * confronting the officers," not 
that spontaneity rather than adherence to a police manual is necessarily the order 
of the day," and worried that "had Miranda warnings deterred [the suspect] from 
responding to [the officer's] questions, the cost would have been something more 
than merely the failure to obtain evidence useful in convicting Quarles. [The officer] 
needed an answer to his question not simply to make his case against Quarles but 
to insure that further danger to the public did not result from the concealment of 
the gun in a public area." Accordingly, the Court allowed the statement made by 
Quarles to be used against him. 

The logic of the Supreme Court's "public safety" decision in Quaries is exactly the 
logic of Section 3501. This statute was drafted in 1968, after the Senate] udiciary 
Committee held extensive hearings on the effects of the Supreme Court's rulings in 
Miranda and some other cases. The Committee was deeply concerned about 
Miranda’s effects on public safety, concluding that "[t]he rigid, mechanical exclusion 
of an otherwise voluntary and competent confession is a very high price to pay for 
a 'constable's blunder.'" 

To reduce that high price. Congress enacted 19 U.S.C. 3501, which instructs Fed- 
eral judges to admit confessions "voluntarily made." The statute also spelled out the 
factors a court must "take into consideration" in order to determine the "voluntari- 
ness" of a confession. The Senate report which accompanied the "Qmnibus Crime 
Control and Safe Street Act of 1968," explained the rationale for Section 3501 quite 
bluntly: "[Cjrime will not be effectively abated so long as criminals who have volun- 
tarily confessed their crimes are released on mere technicalities * * * The Commit- 
tee is convinced that the rigid and inflexible requirements of the majority opinion 
in the Miranda case are unreasonable, unrealistic and extremely harmful to law en- 
forcement." 

Unfortunately, for various legal reasons that will doubtlessly be discussed by oth- 
ers in this hearing, the benefits of this statute were not generally obtained until the 
Fourth Circuit's recent decision in Dickerson. The F.Q.P. agrees with the Fourth 
Circuit— as well as with the United States Congress— that this statute is constitu- 
tional and that it is a prudent and necessary approach to considering defendants' 
motions to suppress voluntary confessions. 

It has taken too long for the statute to be applied by the courts, but we now hope 
that the decision will be quickly upheld in the Supreme Court, so that the benefits 
of the statute will be available in all cases presented in Federal court. F.Q.P. mem- 
bers often work cases prosecuted in Federal court and, indeed, the Dickerson case 
itself involved a coordinated effort by both Federal and local police officers to appre- 
hend Dickerson and bring him to justice. 

We also hope that the benefits of the statute will end up being extended to State 
courts as well. Arizona has a statute almost identical to Section 3501, and we expect 
that a favorable ruling on the Federal statute would help that state and other states 
draft similar legislation. Moreover, even without any State statutes, a favorable 
court ruling on Section 3501 might well set the stage for avoiding the suppression 
of voluntary confessions because of technical Miranda issues in state courts. 

In considering the statute, it is important to understand that police officers will 
continue to give Miranda warnings if the principles of Section 3501 are applied 
around the country. The statute itself provided that the giving of Miranda warnings 
is a factor to be considered in determining whether a confession is voluntary. The 
Fourth Circuit specifically pointed to this fact in upholding the statute. It said, 
"Lest there be any confusion on the matter, nothing in today's opinion provides 
those in law enforcement with an incentive to stop giving the now familiar Miranda 
warnings. * * * [Tjhose warnings are among the factors a district court should con- 
sider when determining whether a confession was voluntarily given." Police agencies 
will continue to do their best to follow Miranda when the statute is applied just as 
we do now. The only change will be that dangerous confessed criminals, like Mr. 
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Dickerson, will not escape justice and be set free to commit their crimes again. The 
F.O.P. strongly endorses this return to common sense in our nation’s courtrooms, 
and hopes that the Congress and the Department of J ustice will do whatever they 
can to insure that this is the ruling of the United States Supreme Court. 

On behalf of its members, the F.O.P. is also keenly interested in having the Su- 
preme Court affirm theD/ckerson opinion because of its implication for civil damage 
suits that are filed against police agencies. As the Committee is well aware, police 
agencies and law enforcement officers today are fr^uently sued in a variety of cir- 
cumstances. Responding to such suits requires significant time and energy that 
could otherwise be devoted to apprehending criminals. That time and energy should 
be devoted to litigation only when crucial issues are at stake. 

Courts around the country have routinely held that a mere allegation that a police 
officer failed to properly deliver all of the Miranda warnings is not the sort of alle- 
gation that warrants a Federal civil rights lawsuit under Section 1983. Because Mi- 
randa rights are not constitutionally r^uired, the courts have repeatedly explained, 
alleged Miranda violations are not actionable under Section 1983. Many courts have 
reached this conclusion, which demonstrates not only that this position is a strong 
one, but also that police officers frequently face lawsuits from disgruntled criminal 
suspects that they have interviewed who are motivated solely by a desire to disrupt 
law enforcement activities. 

So long as the Dickerson opinion is upheld by the Supreme Court, this line of 
cases will remain in place. Dickerson explained that "it is certainly well established 
that the failure to deliver Miranda warnings is not itself a constitutional violation," 
Yet those who challenge Dickerson jeopardize not only that court's specific decision 
but the rationale that has shielded police officers from having to respond to a civil 
rights suit whenever they have arguably deviated from Miranda. The F.O.P. there- 
fore strongly supports Dickerson not simply because it helps insure the conviction 
of dangerous criminals, but also because it helps to permit police officers to con- 
centrate on their difficult task of catching and convicting criminal defendants rather 
than spending time themselves as defendants in unwarranted civil lawsuits. 

In closing, let me say that I agree with those who have expressed concerns about 
Miranda’s harmful effects on law enforcement. Sometimes we hear the claim that 
police have "learned to live with Miranda" as an argument against any change in 
the rules used in our courts. If what is meant by this is that police will do their 
very best to follow whatever rules the Supreme Court establishes, it is true police 
have "teamed to live with Miranda." Indeed, since 1966, police professionalism in 
this country has expanded tremendously in many ways. 

But if what is meant by this is that police "live with" and do not care about the 
harmful effects of these Court rules, nothing could be further from the truth. I can 
tell you from my experience as a law enforcement officer that too often these rules 
interfere with the ability of police officers to solve violent crimes and take dangerous 
criminals off the streets. The main culprit is not the Miranda warnings, which sus- 
pects have often heard time and again. The barrier to effective police questioning 
comes from all of the other technical requirements, which in far too many cases 
make it impossible for police, officers to ask questions of suspects, and to rigid ex- 
clusionary rules that prevents the use of any information obtained if there is the 
slightest hint of noncompliance. 

Many crimes can only be solved and prosecuted if law enforcement officers have 
a chance to interview criminals and have their confessions introduced in court. Un- 
fortunately, the Miranda procedures and its accompanying exclusionary rule in 
many cases prevent the police from ever having this opportunity. 

It is no coincidence that immediately after the imposition of all these technical 
requirements by the Supreme Court's decision in Miranda, the criminal case "clear- 
ance rate" of the nation's police fell sharply. At the time, police officers around the 
country pointed to the Miranda decision as one of the major factors in this drop, 
and time has proven them right. 

Time has also proven the wisdom of the action that Congress took back then. Re- 
sponding to the urgent r^uests of law enforcement. Congress decided to restore 
common sense to our criminal justice system by enacting Section 3501. This is a law 
that needs to be enforced so that entire "voluntary" confessions obtained by hard- 
working police officers are not suppressed from the jury. 

As a country, we should never "learn to live with" the devastating effects of crime. 
To the contrary, we should never stop striving to improve our efforts to apprehend 
and convict dangerous criminals through fair and appropriate means. The F.O.P. 
and its members are constantly working to find better ways to help provide safe 
streets and safe communities to all our nation's citizens. The F.O.P. strongly sup- 
ports Section 3501 as a vital step in this direction. 
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Mr. Chairman, I would like to thank you and all the distinguished members of 
this Subcommittee for your efforts to advance Section 3501. I would be pleased to 
answer any questions you may have. 

Senator Sessions. Professor Richman. 

STATEMENT OF DANIEL C. RICHMAN 

Mr. Richman. Thank you, Mr. Chairman. I thank the committee 
for inviting me to be here. I testify as a former Federal prosecutor 
in the Southern District of New York and as a current criminal 
procedure professor at Fordham Law School, in New York. 

My focus will be, first, on whether thej ustice Department could 
properly decide to forgo using 3501 to defend confessions in Federal 
court, and, second, on whether the Department's decision not to use 
3501 is an appropriate exercise of its enforcement discretion. 

That Federal enforcers, prosecutors and law enforcement have 
and should exercise broad discretion over what criminal cases they 
should bring should not be open to question. Criminal statutes are 
drafted broadly, and prosecutors are supposed to mediate between 
the broad language and both the equities of a case and the needs 
of the communities they serve. 

The next question is whether, in cases that the executive decides 
to bring or is thinking about bringing, are enforcers bound to use 
every tactic authorized by the Constitution and/or by statute. The 
answer here must be no, and I suspect Congress would not want 
it otherwise. We don't want to live in a world where Federal agents 
use every tactic at their disposal in every case. Reasonable minds 
may differ on what restraint is appropriate, but in the end policy 
decisions that are not compelled by law must be made. There thus 
can be no question that the Department of J ustice could choose to 
require Miranda-type warnings be given in Federal cases, as in- 
de^ was the policy of the FBI before Miranda was ever decided. 

The same point about executive discretion can also be made with 
respect to arguments in adjudicative proceedings. To take a trivial 
example, the mere fact that a rule of evidence appears to bar or 
authorize the introduction of a bit of testimony does not legally ob- 
ligate a prosecutor to object to it or to introduce it. There are many 
reasons why he may not do so in a particular case. The Depart- 
ment of j ustice may also implement the policy of restraint more 
systemically as well, as it has in the successive prosecution area. 

Against this backdrop, the Department's policy with respect to 
3501 seems well within its powers. Flaving committed itself to the 
use of Miranda-type warnings, the Department evidently reasoned 
that its commitment would be for naught if it turned around and 
defended confessions on grounds other than Miranda and its prog- 
eny. To make arguments based on 3501 would send the wrong mes- 
sage to Federal agents, suggesting that Miranda violations were 
excusable. And the message would be even worse for State law en- 
forcement officers who, while not being subject to departmental dis- 
cipline, generate a great many of the Federal cases involving con- 
fessions. 

If the decision to eschew 3501 was within the Department's dis- 
cretion, the issue becomes whether that exercise of discretion was 
appropriate. I believe it was. My position does not rest on the em- 
pirical debate on the effects of Miranda on clearance rates. My own 



27 


experience with Miranda warnings lead me to believe that they 
don't deter confessions, in part because television has inured people 
to their meaning, but I won't press this point. 

The fact that, according to one view of the sketchy evidence, fu- 
ture suspects may have confessed once Miranda warnings were re- 
quired, does not necessarily mean that the decrease was caused 
simply by the fact that suspects now knew their rights. 

The most important point about Miranda was not the legal infor- 
mation that it required suspects to be given, but who was required 
to give that information. Police officers now explicitly had to ac- 
knowledge constitutional limits on their conduct in a suspect's 
presence. To the suspect terrified of being held in communicado or 
of being beaten, even if such fears were groundless, this was a pow- 
erful message. It might well have decreased confessions, but these 
were confessions that no decent society had a right to expect. 

The reasonableness of the J ustice Department's commitment to 
Miranda does not rest only in arguments of simple decency. There 
are also excellent law enforcement arguments. As a line prosecutor, 
and even as an appellate attorney concerned with a broad range of 
cases, I rarely had to brief Miranda issues. Under Miranda, agents 
and police officers know what is required, and when proper warn- 
ings have been given, defense challenges to confessions rarely go 
anywhere, if they are made at all. 

I n contrast, were enforcers to rely on 3501, that provision's broad 
totality of the circumstances inquiry would, at the very least, make 
for far more complicated suppression hearings. In addition to re- 
ducing litigation costs and uncertainty, the predictability allowed 
by Miranda also aids law enforcement by giving the properly 
Mirandized suspect who has confessed a clear incentive to cooper- 
ate against other targets without waiting for the resolution of his 
fifth amendment claim. Quick cooperation, of course, will be far 
more valuable to investigators. 

To be sure, the DqDartment could require the giving of Miranda 
warnings, but still invoke 3501 to defend confessions alleged to 
have violated Miranda. As I have already suggested, however, such 
a course would give uncertain guidance to agents and police offi- 
cers, and reduce the power of the Department's directive. 

Federal prosecutors occupy a unique place in the Federal law en- 
forcement system. For the most part, they do not have hierarchical 
control over Federal agents, some of whom are not even part of the 
J ustice Department, and they certainly have no control over the 
State and local officers who increasingly are investigating cases 
that end up in Federal court. 

Nonetheless, we want Federal prosecutors to stand as a buffer 
between law enforcement officers and citizens. One way prosecutors 
can do their duty in this regard is to exercise their monopoly over 
the bringing of criminal charges. Another way is to have and to ex- 
ercise similar discretion as to the legal arguments used to support 
those charges. I believe the Department has done just that in the 
case of 3501, and has done so appropriately. 

I would also like to add that in light of the testimony we have 
heard today, particularly from Mr. Calicos and Mr. Romley, there 
may well be arguments in State jurisdictions with respect to the 
problems caused by Miranda in the enforcement context. What is 
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interesting, though, is that we do not see the kind of move of 3501- 
type legislation in the States. We only see it in the Federal system, 
where generally we do not have a system of custodial interroga- 
tions. 

I would like to thank the committee for inviting me to be here. 
Senator Sessions. Thank you. Professor Richman. 

[The prepared statement of Mr. Richman follows:] 

Prepared Statement of Daniel C. Richman, Associate Professor of Law, 
Fordham Law School, New York, New York 

I thank the members and staff of the Committee for the opportunity to participate 
in this hearing. I have iong been a student of federai criminai iaw, first as a iaw 
cierk for Chief J udge Wiifred Feinberg, of the Second Circuit Court of Appeais, and 
for J ustice Thurgood Marshaii, of the Supreme Court, and then as an Assistant 
United States Attorney in the Southern District of New York. During my five and 
haif years, at the U.S. attorney's office, I prosecuted numerous narcotics cases, 
worked in the Organized Crime and Appeiiate units, and uitimateiy served as Chief 
Appeiiate Attorney. For the iast seven years, I have been a fuii-time iaw professor, 
and am currentiy an associate professor at Fordham Law Schooi, where I teach 
courses in Criminai Procedure, Federai Criminai Law, and Evidence. 

My focus here wiii be on two aspects of the debate involving 18 U.S.C. § 3501: 
first, whether thej ustice Department couid properiy decided to forgo using § 3501 
to defend confessions in federai court, and, second, 'whether the Department's deci- 
sion not to use § 3501 was an appropriate exercise of its enforcement discretion. 

That federai enforcers— prosecutors and iaw enforcement agents— have and 
shouid exercise broad discretion over what criminai cases they bring shouid not be 
open to question. Criminai statutes are drafted broadiy, and prosecutors are sup- 
posed to mediate between the broad ianguage and both the equities of a case and 
the needs of the communities they serve. The fact that conduct can be reached by 
a criminai statute is not the end of a conversation about prosecutoriai power; it is 
the beginning. 

The next question is whether the scope of this enforcement discretion extends oniy 
to decisions about whether to prosecute, and not to questions about enforcement tac- 
tics. Put differentiy: In cases that the executive decides to bring, are enforcers 
bound to use every tactic authorized by the Constitution and/or by statute? The an- 
swer here must be "no," and I suspect that Congress wouid not want it otherwise. 
We don't want to iive in a worid where federai agents use every tactic at their dis- 
posai in every case— a worid with, say, no institutionai restraints on undercover in- 
vestigations, or on grand jury subpoenas to iawyers or media representatives. Rea- 
sonabie minds may differ on what restraint is appropriate (as was recentiy shown 
when certain members of Congress took the I.R.S. to task for its enforcement tac- 
tics). In the end, though, policy decisions that are not compelled by law must be 
made. Such decisions go to the essence of executive power, as much as decisions 
about whom to charge. There thus can be no question that theJ ustice Department 
could choose to require that Miranda-type warnings be given in federal cases, as 
indeed was the policy of the Federal Bureau of Investigation before Miranda was 
ever decided. 

The same point about executive discretion can be made with respect to arguments 
in adjudicative proceedings. To take a trivial example: The mere fact that a rule of 
evidence appears to bar or authorize the introduction of a bit of testimony does not 
legally oblige a prosecutor to object to it or introduce it. And there are many reasons 
why he may not do so in a particular case. Thej ustice Department may implement 
a policy of restraint more systematically as well, as it has in the successive prosecu- 
tion area. Back in 1960, the Department filed a motion to vacate the conviction of 
a defendant who had already been prosecuted for other offenses arising out the 
same transaction; the Supreme Court acceded. Although no statute or constitutional 
rule required this result, the Department cited its policy against pursuing such 
cases, a policy that continues to this day. 

Against this backdrop, the Department's policy with respect to § 3501 seems well 
within its powers. FI aving committed itself to the use of M/randa-type warnings, the 
Department evidently reasoned that its commitment would be for naught if it 
turned around and defended confessions on grounds other than Miranda and its 
progeny. To make arguments based on § 3501 would send the wrong message to fed- 
eral agents, suggesting that Miranda violations were excusable. And the message 
would be even worse for state law enforcement officers, who, while not being subject 
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to departmental discipline, generate a great many of the federal cases involving con- 
fessions. (Confession issues generally don't come up in white collar cases, in large 
part because white-collar defense lawyers are in the picture at an early stage. This 
tendency will become even more pronounced now that the Ethical Standards for 
Federal Prosecutors Act will substantially limit the ability of prosecutors and their 
agents to speak with represented parties.) 

If the decision to eschew § 3501 was within the J ustice Department's discretion, 
the issue becomes whether that exercise of discretion was appropriate. I believe it 
was. My position does not rest on the fascinating debate between Paul Cassell, on 
one side, and George Thomas and J ohn Donohue (all of whom know and respect) 
and others on the effects of Miranda on clearance rates. My own experiences with 
Miranda warnings lead me to believe that they don't deter confessions, in part be- 
cause television has inured people to their meaning. But I won't press this point. 
The "fact" that (according to one view of the sketchy evidence) fewer suspects may 
have confessed once Miranda warnings were required does not necessarily mean 
that the decrease was caused simply by the fact that suspects now knew their 
rights. The most important point about Miranda was not the legal information it 
required suspects to be given, but who was required to give that information. Police 
officers now explicitly had to acknowledge constitutional limits on their conduct, in 
a suspect's presence. To the suspect terrified of being held incommunicado, or of 
being beaten (even if such fears were groundless), this was a powerful message. It 
might well have decreased confessions, but these were confessions that no decent 
society had a right to expect. 

The reasonableness of thej ustice Department's commitment to Miranda does not 
rest only on arguments of simple decency. There are also excellent law enforcement 
arguments. As a line prosecutor, and even as an appellate attorney concerned with 
a broad range of cases, I rarely had to brief Miranda issues. Under Miranda, agents 
and police officers know what is r^uired, and, where proper warnings have been 
given, defense challenges to confessions rarely go anywhere (if they are made at all). 
In contrast, were enforcers to rely on § 3501, that provision's broad totality of the 
circumstances inquiry would, at the very least, make for far more complicated sup- 
pression hearings. In addition to reducing litigation costs and uncertainty, the pre- 
dictability allowed by Miranda also aids law enforcement by giving the properly 
Mirandized suspect who has confessed a clear incentive to cooperate against other 
targets without waiting for the resolution of his Fifth Amendment claim; quick co- 
operation will, of course, be far more valuable to investigators. 

To be sure, theJ ustice Department couid require the giving of Miranda warnings 
but still invoke § 3501 to defend confessions alleged to have violated Miranda. As 
I have already suggested, however, such a course would give uncertain guidance to 
agents and police officers, and reduce the power of the Department's directive. 

Federal prosecutors occupy a unique place in the federal law enforcement system. 
For the most part, they do not have hierarchical control over federal agents, some 
of whom are not even part of thej ustice Department. And they certainly have no 
control over the state and local officers who increasingly are investigating cases that 
end up in federal court. But nonetheless, we want federal prosecutors to stand as 
a buffer between law enforcement officers and citizens. One way prosecutors can do 
their duty in this regard is to exercise their monopoly over the bringing of criminal 
charges. Another way is to have and to exercise similar discretion as to the legal 
arguments used to support those charges. I believe the Department has done just 
that in the case of § 3501 and has done so appropriately. 

Again, I thank the Committee for inviting me to be here. 

Professor Thomas. 

STATEMENT OF GEORGE THOMAS 

Mr. Thomas. Mr. Chairman, I thank the members and staff of 
the committee for inviting me to participate. 

In my written remarks, I discuss whether Miranda has harmed 
law enforcement, but in my oral remarks I address only the issue 
of whether 18 U.S.C. 3501 is constitutional in light of Miranda's 
core holding. 

The key to the Supreme Court's Miranda opinion was a finding 
of law and fact that custodial police interrogation constitutes inher- 
ent compulsion in every case. To counteract that inherent compul- 
sion, the Court require warnings that advised the suspect of his 
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right to remain silent and his right to counsel during interrogation. 
Miranda held that unless these warnings are given and the under- 
lying rights waived, every statement is compelled within the mean- 
ing of the fifth amendment. 

To be sure, the Miranda Court encouraged Congress and the 
States to seek other ways of, "protecting the rights of the individ- 
ual while promoting efficient enforcement of ourcriminal laws." But 
the key to evaluating these alternatives lies in the very next sen- 
tence in the Miranda opinion, "However, unless we are shown 
other procedures which are at least as effective in apprising ac- 
cused persons of their right of silence, and in assuring a continuous 
opportunity to exercise it, the following safeguards must be ob- 
served." 

The "following safeguards," of course, are the famous Miranda 
requirement of warnings and waiver. Any statutory alternative 
must, therefore, satisfy the minimum Miranda requirement that it 
be, "equally effective in apprising accused persons of their right of 
silence." 

On the face of 3501, it cannot be equally effective in advising 
suspects of their right of silence because it does not require warn- 
ings. A rule that does not require warnings cannot advise suspects 
of their rights, as well as the Miranda rule that does require warn- 
ings. Thus, on the face of it, 3501 is squarely in conflict with the 
Miranda opinion. 

Some pcst-Miranda cases suggest— and my friend will talk about 
those— that Miranda is not a constitutional rule, but merely a pro- 
phylactic device that serves the fifth amendment by presuming 
that any statement is compelled if given without the benefit of 
warnings. On this presumptive reading of Miranda, it would be 
broader than the fifth amendment evil that Congress sought to ad- 
dress. 

Some have argued that these cases sever the link between Mi- 
randa and the fifth amendment, thus permitting Congress to tin- 
ker with or even replace the Miranda rule. But there is no reason 
why the Supreme Court cannot find a presumption to be part of a 
constitutional right and then use that presumption as a mechanism 
to protect the underlying right. Indeed, Miranda must be based on 
the fifth amendment. Otherwise, the Court lacks authority to apply 
Miranda to the States, as it has done in many cases. 

Moreover, the Supreme Court has repeatedly asserted, even in 
recent cases, that statements taken in violation of Miranda must 
be suppressed without inquiry into whether there was actual com- 
pulsion. As J ustice Kennedy wrote for seven members of the Court 
in 1990, the Miranda rule, 

ensures that any statement made in subsequent interro- 
gation is not the result of coercive pressure. [This] con- 
serves judicial resources which would otherwise be ex- 
pended in making the difficult determination of voluntari- 

HGSS ^ ^ ^ 

Section 3501 returns to a test that Miranda explicitly rejected as 
a proper measure of fifth amendment compulsion— the voluntari- 
ness test. It would be paradoxical to permit a statutory version of 
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voluntariness to replace the Miranda presumption that the Court 
used to replace the voluntariness test. 

Whether or not Miranda correctly decided how best to under- 
stand fifth amendment compulsion, the core holding remains undis- 
turbed. A statement taken without warnings is presumed to be 
compelled. 18 U.S.C. 3501 is inconsistent with this core holding, 
and is therefore, in my opinion, unconstitutional. 

On the question of Miranda's effect on law enforcement, I refer 
the committee to my written statement where the argument is set 
out in some detail, with citations to various studies and papers. 

I thank you very much for your attention. 

Senator Thurmond [presiding]. Thank you very much. 

[The prepared statement of M r. Thomas follows:] 

Prepared Statement of George Thomas, Distinguished Professor of Law, 
Rutgers University, Newark 

ORAL remarks 

Mr. Chairman, I thank the members and staff of the Committee for inviting me 
to participate. In my written remarks, I discuss whether Miranda has harmed iaw 
enforcement. But in my brief orai remarks, I address oniy the issue of whether 18 
U.S.C. § 3501 is constitutionai in iight of /W/randa's core holding. 

The key to the Supreme Court's Miranda cpinion was a finding of law and fact 
that custodial police interrogation constitutes inherent compulsion in every case. To 
counteract that inherent compulsion, the Court required warnings that advise the 
suspect of his right to remain silent and his right to counsel during interrogation. 
Miranda held that, unless these warnings are given and the underlying rights 
waived, a/ery statement is compelled within the meaning of the Fifth Amendment. 

To be sure, the Miranda Court encouraged Congress and the states to seek other 
ways of protecting the rights of the individual while promoting efficient enforcement 
of our criminal laws.''^ But the key to evaluating these alternatives lies in the very 
next sentence in the Miranda opinion: "However, unless we are shown other proce- 
dures which are at least as effective in apprising accused persons of their right of 
silence and in assuring a continuous opportunity to exercise it, the following safe- 
guards must be observed. The "following safeguards," of course, are the famous 
Miranda requirement of warnings and waiver. 

Any statutory alternative must, therefore, satisfy the minimum Miranda require- 
ment that it be "equally effective in apprising accused persons of their right of si- 
lence." On the face of § 3501, it cannot be equally effective in advising suspects of 
their right of silence because it does not require warnings. A rule that does not re- 
quire warnings cannot advise suspects of their rights as well as the Miranda rule 
that does require warnings. Thus, § 3501 is squarely in conflict with the Miranda 
opinion. 

Some pcst-M i randa cases suggest that Miranda is not a constitutional rule but 
merely a prophylactic device that serves the Fifth Amendment by presuming that 
any statement is compelled if given without the benefit of warnings.^ On this read- 
ing of Miranda, it would be broader than the Fifth Amendment evil the Court 
sought to address. Some have argued that these cases sever the link between Mi- 
randa and the Fifth Amendment, thus permitting Congress to tinker with or replace 
the Miranda rule. But there is no reason why the Supreme Court cannot find a pre- 
sumption to be part of a constitutional right and use that presumption as a mecha- 
nism to protect the underlying right. Indeed, Miranda must be based on the Fifth 
Amendment. Otherwise, the Court lacks authority to apply Miranda requirements 
on the states, as it has often done."^ 


1384 U.S. at 467. 

2|d. 

3See, e.g., Oregon v. Elstad, 470 U.S. 298, 306-07 (1985). 

“iThree of the four cases that the Court decided in Miranda were state cases. Other state 
cases in which the Court reversed convictions for faiiure to compiy with Miranda indude 
Withrow V. Williams, 507 U.S. 680 (1993); M innick v. Mississippi, 498 U.S. 146, 151 (1990); Ed- 
wards V. Arizona, 451 U.S. 477 (1980). Withrow is particuiariy noteworthy because it held that 
a Miranda claim can be used in federal habeas to overturn a state conviction that had already 
survived direct appeal in state and federal court. 
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Moreover, the Supreme Court has repeatedly asserted, even in recent cases, that 
statements taken in violation of Miranda must be suppressed without inquiry into 
whether there was "actual" compulsion. As J ustice Kennedy wrote for seven mem- 
bers of the Court in 1990, the Miranda rule "ensures that any statement made in 
subsequent interrogation is not the result of coercive pressures. [This] conserves ju- 
dicial resources which would otherwise be expended in making the difficult deter- 
minations of voluntariness. * * *"5 

Section 3501 returns to a test that Miranda explicitly rejected as a proper meas- 
ure of Fifth Amendment compulsion— the so-called "voluntariness" test. It would be 
paradoxical to permit a statutory version of voluntariness to replace the Miranda 
presumption that the Court used to replace the voluntariness test. 

Whether or not the Miranda Court correctly decided how best to understand Fifth 
Amendment compulsion, the core holding remains: A statement taken without 
warnings is presumed to be compelled. 18 U.S.C. § 3501 is inconsistent with that 
core holding and is, therefore, unconstitutional. 

On the question of Miranda’s effect on law enforcement, I refer the Committee 
to my written statement, where the argument is set out in some detail with cita- 
tions to various studies and papers. 

Thank you for your attention. 


WRITTEN REMARKS 

To summarize my argument about Miranda's effect on police interrogation: I be- 
lieve that the evidence, while far from conclusive, is most consistent with what I 
have called a "steady-state" theory of confessions.® Central to my "steady-state" the- 
ory are two premises: first, that Miranda has had roughly offsetting effects; second, 
that when police need confessions, they manage to finesse the Miranda warnings 
even when suspects are initially reluctant to talk. 

On Miranda's offsetting effects: It is likely true that some suspects decide not to 
answer questions because they know they have a right to refuse to talk to police. 
But other suspects will decide to answer questions because the Miranda warnings 
can be perceived as an opening gambit to a conversation: if the gambit is refused, 
the police will only become more suspicious. Thus, the suspect might think that his 
only chance to be released from custody is to provide an exculpatory version of what 
really happened. But the exculpatory version will usually be shot through with lies, 
evasions, and inconsistent statements, which turn out to be incriminating. Miranda 
thus might have the perverse effect of making some suspects incriminate them- 
selves. 

On the poiice need for confessions: The second premise underlying my "steady- 
state" theory of confessions is that when police need (or perceive a need for) a con- 
fession, they can maneuver their way through the Miranda minefield and, in many 
cases, persuade the suspect to waive his Miranda rights and answer questions. Once 
the suspect has waived Miranda, the rules for evaluating any subsequent confession 
are the old voluntariness rules that permit a good deal of leeway for police to trick, 
cajole, and manipulate suspects. 

The empirical findings are consistent with this "steady-state" hypothesis, though 
the evidence is flawed and difficult to interpret. I begin with what is universally 
accepted in the academy: there is no way to know for certain what the confession 
rate was prior to Miranda because the few studies seeking to measure that rate are 
methodologically flawed. Given the lack of a baseline rate for confessions prior to 
Miranda, we will likely never know with anything approaching scholarly certainty 
what effect Miranda has had. 

More fundamentally, as Professor Stephen Schulhofer of the University of Chicago 
has pointed out with particular clarity, real life is too messy and complex for us to 
make a confident assessment of what might have caused a decline (or increase) in 
the confession rate.^ The year 1966 brought us more than Miranda. It brought deep- 
ening involvement in the Viet Nam War; it brought increased drug use among the 
youth, along with a counterculture that rejected authority: it brought increasing 
awareness of the instances of mistreatment of black citizens by police. Two years 
later, the war would be raging, Martin Luther King and Bobby Kennedy would be 
assassinated, and the national mood would be at a fever pitch. Even if we knew for 
certain that the rate of confessions declined in the years following Miranda, why 


^M/nn/ck V. Mississippi, 498 U.S. 146, 151 (1990). 

^George C. Thomas III, "Plain Talk About the Miranda Empirical Debate: A 'Steady-State' 
Theory of Confessions," 43 UCLA L. Rev. 933, 935-36 (1996). 

^Stephen J . Schulhofer, "Miranda's Practical Effect: Substantial Benefits and Vanishingly 
Small Social Costs," 90 Nw. U.L. Rev. 500, 510-15 (1996). 
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would we think that Miranda, rather than the counterculture movement and 
antiwar sentiment, caused the decline? 

That said, however, one can construct an average from the best of the pre-Mi- 
randa studies and obtain a rough approximation of what the pre-Miranda rate 
might have been. F rom there one can at least argue that some or most of the change 
is attributable to Miranda. I have estimated a pre-Miranda rate, as has Professor 
Cassell. Our approximations differ. Fie reads the pre-Miranda confessions rate as 
55-60 percent. s I read it as 45-53 percent. Though I think my reading is better than 
Professor Cassell's, I concede that both are plausible readings of the data. If we split 
the difference at 53 percent, and compare that to the pcst-Miranda studies. Profes- 
sor Cassell and I still disagree because we disagree about the best way to read the 
new studies. Fie counts incriminating statements more narrowly than I do, for ex- 
ample. The researchers who conducted three recent studies characterized the confes- 
sions rate that they found as 64 percent, 62 percent, and 42 percent, for an average 
rate of 56 percent,® which is at the low end of Professor Cassell's estimate of the 
pre-Miranda rate and above my estimate. (Professor Cassell's reading of the empiri- 
cal data is not as widely held in the academy as mine. Professor Stephen 
Schulhofer, University of Chicago, and Dr. Richard Leo, University of California, 
Irvine, essentially agree with my reading of the empirical evidence,^ while no re- 
searcher, to my knowledge, has published a paper indicating agreement with Profes- 
sor Cassell's reading of the data.) 

So where's the beef about Miranda causing a decline in confessions? I think the 
problem is that most people, certainly all nine members of the Miranda Court, ac- 
cepted as intuitively obvious that if a guilty suspect is told he need not answer po- 
lice questions, he will act from rational self interest and refuse to answer, and that 
the police will be without psychological weapons to overcome a reluctance to testify. 
That surely happens in some cases but a contrary, perverse effect may be occurring 
in other cases. This is based on a calculation of suspect behavior that I have pro- 
posed. 

On my account, the Miranda warnings tell a suspect something about his situa- 
tion that he sometimes does not know— he is the number one suspect and is under 
arrest. Moreover, telling him that he need not answer, paradoxically, puts pressure 
on him to answer. I imagine that some suspects think roughly as follows: 

I will remain in police custody unless I come up with a plausible expla- 
nation of whatever facts the police possess. Moreover, the police have told 
me that I need not answer but only a guilty person would refuse to answer. 

If I don't answer, it will only make them more suspicious. If I answer, on 
the other hand, I will look innocent and might be able to outsmart the po- 
lice who, after all, don't have all the facts. 

These reactions to the Miranda warnings are not what any member of the Mi- 
randa Court likely expected. This kind of thinking could often lead the suspect to 
provide inconsistent explanations that worsen his situation. I thus believe that the 
Miranda warnings cause some suspects to answer who would otherwise have re- 
mained silent, and cause others to offer an exculpatory version of their guilty acts 
when otherwise th^ would have provided less illuminating answers. 

Moreover, the Miranda Court underestimated the ability of police to create incen- 
tives for suspects to waive Miranda. Perhaps the best account of this is in David 
Simon's book. Homicide, which is drawn from his experiences watching the Balti- 
more Flomicide Unit for an entire year. In the chapter on interrogation, the police 
manage to persuade a guilty suspect that they are in a way on his side, that they 
are his last chance to present an exculpatory version of the killing before he is 
charged. As Simon puts it: 

The effect of the illusion is profound, distorting as it does the natural hos- 
tility between hunter and hunted, transforming it until it resembles a rela- 
tionship more symbiotic than adversarial. That is the lie, and when the 


®Paul Cassell and Bret S. Hayman, "Police Interrogation In the 1990's: An Empirical Study 
on the Effect of Miranda," 43 UCLA L. Rev. 821, 917 (1996). 

®These studies, two of which were conducted by the National Institute of J ustice and one by 
Dr. Richard Leo, are discussed In George C. Thomas III, "Plain Talk About the Miranda Empiri- 
cal Debate: A 'Steady-State' Theory of Confessions," 43 UCLA L. Rev. 933, 953-56 (1996). 

“See Richard A. Leo, 'The Impact of Miranda Revisited," 86 J . Crim. L. & Criminology 621 
(1996); Stephen) . Schulhofer, "M/randa's Practical Effect: Substantial Benefits and Vanishingly 
Small Social Costs," 90 Nw. U. L. Rev. 500 (1996). 

“See George C. Thomas III, "Plain Talk About the Miranda Empirical Debate: A 'Steady- 
State' Theory of Confessions," 43 UCLA L. Rev. 933, 935-36 (1996); George C. Thomas III, "A 
Philosophical Account of Coerced Self-1 ncri mi nation," 5 Yale J . L. & Humanities 79 (1993). 
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roles are perfectly performed, deceit surpasses Itself, becoming manipula- 
tion on a grand scale and ultimately an act of betrayal. Because what oc- 
curs In an Interrogation room Is Indeed little more than a carefully staged 
drama, a choreographed performance that allows a detective and his sus- 
pect to find common ground where none exists. There, In a carefully con- 
trolled purgatory, the guilty proclaim their malefactions, though rarely In 
any form that allows for contrition or resembles an unequivocal admis- 
sion. 

I n sum, 1 believe that Miranda causes some suspects not to confess and a roughly 
similar number to confess. If something like my "steady-state" theory of confessions 
Is correct, then Miranda has not on balance harmed law enforcement at all. 

Do I have conclusive evidence of this hypothesis? No. But no one has conclusive 
evidence rebutting It either. 1 am In the process of seeking funding for a research 
project designed to test my hypothesis, and 1 hope to have results In two years. 

Professor Cassell has sought to Isolate another pernicious effect of M i randa— that 
It has lowered the "clearance" rate (the rate at which police solve crimes). The the- 
ory here Is that If Miranda persuades more suspects to remain silent than to talk, 
the police will solve fewer crimes. Cassell and his co-author Richard Fowles con- 
ducted a multiple regression analysis and published a paper concluding that the fall 
In crime clearance rates following M/randa was at least partially attributable to the 
Miranda restrictions on police Interrogation. 

But the same objection can be lodged here as against the effort to "blame" Mi- 
randa for any change In the confession rate. If police solved fewer crimes In 1968, 
for example, the most likely culprit might be the social upheaval caused by the as- 
sassination of Dr. King In the spring of that year. Or drug use and the counter- 
culture generally. Or the national self-hatred about the war In Viet Nam. Professor 
J ohn Donohue makes this same point In response to the Cassell-Fowles paper and 
also observes that while youth rebellion receded In later years, "drugs, gangs, and 
crime are clearly more pernicious In the period after the mld-1960’s than they were 
In the preceding fifteen years. Neither Cassell nor Fowles, nor any other research- 
ers, have found a way to control for these Influences In regression models, so the 
Cassell-Fowles article Implicitly attributes all of these effects to Miranda."^^ But 
this attribution Is, to put It mildly, controversial. 

In sum, Paul Cassell has made claims about Miranda's effects on law enforce- 
ment, claims that can be supported only by weak empirical data or controversial as- 
sumptions about attribution of pcst-M i randa developments to Miranda rather than 
the vast changes taking place In our society. And the weak empirical data Is at least 
as consistent with a "steady-state" theory of confessions In which suspects are en- 
couraged to talk to police at roughly the same rate as before Miranda was decided. 

Until there Is better empirical evidence, the claim that Miranda has harmed law 
enforcement should betaken with quite a large grain of salt. 

Senator Thurmond. How far are you? 

Senator Sessions. We are down to Professor Cassell. 

Senator Thurmond. Professor Cassell. 

STATEMENT OF PAUL G. CASSELL 

Mr. Cassell. Thank you, Mr. Chairman. Our Constitution places 
on the President the duty to take care that the laws be faithfully 
executed. The President is not given the power to pick and choose 
which laws he will execute. In our system of separated powers, the 
lawmaking power is entrusted to the people's representatives here 
in Congress. 

The current J ustice Department has said that it agrees with this 
view, and has solemnly assured Congress that it will defend the 
constitutionality of statutes in all cases where reasonable argu- 
ments can be made on their behalf. I n this respect, the Department 


David Simon, "Homidde, A Year on the Kiiiing Streets," (1991). 
i^Paui G. Casseli and Richard Fowies, "Handcuffing the Cops? A Thirty-Year Perspective on 
Miranda's Harmfui Effects on Law Enforcement," 50 Stan. L. Rev. 1055 (1998). 

ohn J . Donohue III, "Did Miranda Diminish Poiice Effectiveness?," 50 Stan. L. Rev. 1147, 
1159 (1998). 
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has not taken the position that we heard articulated by Professor 
Richman this afternoon. 

Indeed, when asked specifically about section 3501, the current 
Department has until quite recently claimed that it had no policy 
against defending the law and, to the contrary, that it would de- 
fend the statute in appropriate cases. In spite of these solemn 
pledges, the J ustice Department has been unable to find a single 
case where it could vigorously defend the statute. Indeed, for the 
past 6 years the Department appears to have undertaken to pre- 
vent any enforcement of section 3501. 

At first, these efforts were covert as the Department's political 
appointees maneuvered behind the scenes to block efforts by career 
prosecutors to use the law to secure convictions of dangerous crimi- 
nals. More recently, when forced to show their hand by court order, 
the Department has even overly joined in an unholy alliance with 
criminal defendants to argue that there is no reasonable position 
supporting the law. 

On February 8, 1999, these efforts to block the enforcement of 
the law came to a crashing halt. On that day, the U.S. Court of 
Appeals for the Fourth Circuit announced its decision in United 
States V. Dickerson, applying the statute to prevent the escape of 
a dangerous bank robber on technical Miranda grounds. 

In emphatically rejecting the arguments of the j ustice Depart- 
ment, the court explained that it had little difficulty in concluding 
that section 3501, enacted at the invitation of the Supreme Court 
and pursuant to Congress' unquestioned power to establish rules of 
evidence in Federal Court, is constitutional. The court also spoke 
a few pointed words about the Department's maneuvering in that 
case. It said that the Department's efforts to bar career prosecutors 
from defending section 3501 was an action, "elevating politics over 
law." 

Unfortunately, it is hard to disagree with the fourth circuit's 
harsh assessment. Plainly, there are reasonable arguments that 
can be made on behalf of the statute. These arguments are found 
in the exhaustive opinion, for example, in Dickerson written by 
j udge Karen Williams, a respected jurist from South Carolina, and 
sustained by an 8-5 vote of the full fourth circuit. 

These arguments are in no way novel, as they closely follow ear- 
lier decisions by the 10th circuit and the District Court for the Dis- 
trict of Utah. Beyond that, the j ustice Department itself has his- 
torically taken the view that the statute is constitutional. From 
1969 to at least 1993, this was the stated policy of the Department. 
It was also the view of career prosecutors all over this country who 
advanced arguments on behalf of the statute in a number of dif- 
ferent cases. 

And last but by no means least. Congress has expressed its con- 
sidered view that the statute is constitutional. Section 3501 was 
approved in 1968 by overwhelming bipartisan majorities. It may be 
of more than historical interest to note, for example, that the chair 
of this subcommittee. Senator Thurmond, was an original cospon- 
sor. More recently, the chairman of the j udiciary Committee, Sen- 
ator Flatch, and eight of his colleagues wrote a detailed letter to 
the Department expressing their considered opinion that the stat- 
ute is constitutional. 
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In short, to believe that there are no reasonable arguments on 
behalf of section 3501, one has to accept that the fourth circuit, the 
10th circuit, J ustice Department officials from 1969 to 1993, career 
prosecutors all over the country, and largemajorities in both politi- 
cal parties are not simply wrong, but are unreasonably wrong. This 
is implausible, to put it charitably. 

If the Department's decision not to defend the statute were sim- 
ply a violation of our system of separated powers, that would be 
bad enough, but what is at stake with the statute is more than 
that. The statute's nonenforcement jeopardizes the safety of law- 
abiding citizens, citizens who count on the Department to keep 
dangerous criminals from shattering innocent lives with acts of ter- 
rible criminal violence. 

Congress spoke for the innocent in passing section 3501. Yet, the 
current Department, in actually joining with criminal defendants to 
defeat the law, has put the interests of those who commit violent 
crimes ahead of those who suffer from them. 'There is no excuse 
for this," as j ustice Scalia succinctly put it. I strongly urge the sub- 
committee to do whatever it can to bring these excuses to an end 
and to begin the effort to extend the benefits of the law throughout 
the country. Thank you for inviting me to testify, Mr. Chairman. 

[The prepared statement of Mr. Cassell follows:] 


Prepared Statement of Paul G. Cassell 

Mr. Chairman and Distinguished Members of the Committee, I am pieased to be 
here today to urge the Department ofj ustice to enforce 18 U.S.C. §3501, the statute 
passed by Congress in 1968 to ensure the admission of voiuntary confessions from 
dangerous criminais in federai courts. 

On J anuary 31, 1998, I stood before the U.S. Court of Appeais for the Fourth Cir- 
cuit in Richmond, Virginia, to defend this Act of Congress on behaif of the Washing- 
ton Legai Foundation. Unfortunateiy, I aiso stood aione. Aithough seated in that 
courtroom were severai quite capabie, experienced career federai prosecutors, they 
had been ordered by poiiticai appointees in Washington, D.C., not to defend this 
statute on behaif of the United States. Indeed, these prosecutors had apparentiy 
even been ordered to teii the Fourth Circuit that this Act of Congress was somehow 
unconstitutionai, joining the position of the seriai bank robber whose case was be- 
fore the Court. 

That these career prosecutors were ordered to take such a position was stunning. 
The iongstanding poiicy of the Department of J ustice is to defend a iaw duiy enacted 
by Congress when any "reasonabie" argument can be made in defense of its con- 
stitutionaiity. The Department has even described this poiicy to defend Acts of Con- 
gress where reasonabie arguments can be made as rising to the ievei of a "duty": 
The Department appropriateiy refuses to defend an act of Congress oniy in the 
rare case when the statute either infringes on the constitutionai power of the 
Executive or when prior precedent overwhelmingly indicates that the statute is 
invaiid. * * * [T]he Department has the duty to defend an act of Congress 
whenever a reesonab/e argument can be made in its support, even if the Attor- 
ney Generai and the iawyers examining the case conciude that the argument 
may uitimateiy be unsuccessfui in the courts.^ 

The current poiiticai appointees in the Department daim to foiiow this estabiished 
principie. For exampie, Soiicitor Generai Seth Waxman was asked by Senator Flatch 
during confirmation hearings whether he wouid adhere to the view that the Depart- 
ment "is bound to defend the constitutionaiity of aii acts of Congress uniess no rea- 
sonabie arguments can be made in support." Mr. Waxman soiemniy repiied: "I abso- 
iuteiy wiii."2 


15 Opinions of the Office of Legal Counsd 25, 25-26 (Apr. 6, 1981) (emphases added). 

^Hearing on theNomination of Seth Waxman to beSolidto' General of theUnited States: Sen- 
ateComm. on thej udidary, 105th Cong., 1st Sess. 8 (Nov. 5, 1997); seealsoid. at 6-7 (Solidtor 
General should d^end a law "except In the rarest Instances"). 
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The Department's obliqation to defend Acts of Congress where "reasonable" argu- 
ments can be made is critical to our constitutional system of separated powers, as 
it is unclear whether the Executive has the power to do anything other than enforce 
the law passed by Congress. The President, of course, is r^uired "to take care that 
the Laws be faithfully executed."^ Long ago the Supreme Court concluded that, 'To 
contend that the obligation imposed on the President to see the laws faithfully exe- 
cuted, implies a power to forbid their execution, is a novel construction of the con- 
stitution, and entirely inadmissible.""^ Examining this case and others like it, a 
number of respected constitutional scholars have concluded that the President must 
enforce all Acts of Congress, even where he has questions about their constitutional- 
ity. Professor Edward Corwin has written, "Once a statute has been duly enacted, 
whether over his protest or with his approval, [the President] must promote its en- 
forcement."^ Professor Raoul Berger has similarly concluded that "It is a startling 
notion * * * [that a President] may refuse to execute a law on the ground that it 
is unconstitutional. To wring from a duty faithfully to execute the laws a power to 
defy them would appear to be a feat of splendid illogic."® Professor Westel W. 
Willoughby has warned that: "If, upon his own judgment, [the President] refuses to 
execute a law and thus nullifies it, he is arrogating to himself controlling legislative 
foundations, and laws have but an advisory, recommendatory character, depending 
for power upon the good-will of the President."^ And Professor Eugene Gressman 
has concluded: "In our constitutional system of govern, such a refusal by the Execu- 
tive to 'take care that the Laws be faithfully executed' cannot and must not be toler- 
ated."® One need not go as far as these respected scholars have to conclude that, 
at the very least, the Executive should defend Acts of Congress where reasonable 
arguments can be made on their behalf.® This is particularly the case where, if the 
Executive does not present an argument, the effect will be to deny the courts the 
opportunity to review the issue. 

Because the well-known policy of the] ustice Department is to present such "rea- 
sonable" arguments, the Department's failure to join me in supporting the law be- 
fore the Fourth Circuit was a statement that my arguments were not simply wrong, 
but did not even rise to the level of a "reasonable" legal argument. I nonetheless 
laid before the court a defense of the statute that is, in my judgment, not simply 
reasonable but compelling. On February 8, 1999, the U.S. Court of Appeals for the 
Fourth Circuit entirely agreed, holding that the statute was constitutional. In its 
opinion in United States v. Dickerson , the court concluded that it had "little dif- 
ficulty" in concluding that "section 3501, enacted at the invitation of the Supreme 
Court and pursuant to Congress's unquestioned power to establish the rules of pro- 
cedure and evidence in federal courts, is constitutional. j^e court also spoke a 
few pointed words about the Department's maneuvering in this case. It said that 
the action of political appointees "prohibit[ing] the U.S. Attorney's Office from argu- 
ing that Dickerson's confession is admissible under the mandate of § 3501" was "ele- 
vating politics over law. * * 

The Fourth Circuit's conclusions were entirely accurate. The Department's prof- 
fered reasons for failing to find a reasonable argument to defend the statute are im- 
plausible. Unfortunately, it is hard to escape the conclusion that the Department's 
current view is not a serious legal position. It is, instead, as the Fourth Circuit sug- 
gested, a politically inspired concoction. It appears to be motivated not by fear that, 
if the statute came before the Supreme Court, the Department would "lose" because 
the Court would strike it down. Rather, it is motivated by the Department's fear 


®U.S. Const, art. II, §3. 

‘'See Kendall v. United States, 37 U.S. 524, 612-613 (1838). 

^E. Corwin, The President: Office and Powers 79 (3d ed. 1948). 

®Raoui Berger, Executive Priviiege: A Constitutionai Myth 306 (1974). 

^3 Westei W. Wiiioughby, The Constitutionai Law of the United States 1503 (2d ed. 1929). 

^Constitutionality of GAO's Bid Protest Function: Hearings bd^ore a Subcomm. of the House 
Comm, on Govt Operations, 99th Cong., 1st Sess. 46 (1985). 

®As iiiustrations of this principie, the Administration (quite properiy) recentiy defended the 
Communications Decency Act despite the fact that there was quite a strong argument that it 
was difficuit to square with controliing Supreme Court First Amendment cases. And it aiso 
(quite properiy) had no probiem defending the Reiigious Freedom Restoration Act, which was 
in many ways a direct chaiienge to a recent Supreme Court constitutionai hoiding concerning 
the scope of the Free Exercise Ciause in Employment Div. v. Smith, 494 US 872 (1990). 

i°See Memorandum for the Counsel to the President Abner Mikva from Asst. Attorney Gen- 
eral Walter Dellinger, Nov. 2, 1994 ("the President may base his decision to comply * * * [with 
a questioned statute] in part on a desire to afford the Supreme Court an opportunity to review 
the constitutional judgment of the legislative branch). 

11166 F. 3d 667 (4th Cir. 1999). 

12 /d. at 672. 

13 /d. 
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that the Supreme Court might, like the Fourth Circuit and other courts, uphold the 
statute and the Department would "win." This kind of political decision is, of course, 
precisely that which our constitutional scheme of separated powers prohibits to the 
Department. In my testimony today I want to support this position by rebutting in 
some detail each of the three reasons that the Department has, at various times, 
proffered for failing to defend §3501. 

First, the Department has claimed that it is simply following the policies of its 
predecessors. When asked about the Department's failure to enforce the statute at 
a press conference a few days after Dickerson was handed down, the Attorney Gen- 
eral asserted that: "In this administration and in other administrations preceding 
it, both parties have reached the same conclusion [that the statute could not be de- 
fended.]"!'* jhis Is simply untrue. In fact, the long-standing Department of J ustice 
policy was to defend the statute, a policy that had even produced a favorable appel- 
late decision in the Tenth Circuit. In adopting its position, the current Administra- 
tion is not only overriding the view of its career prosecutors but also those of a num- 
ber of predecessors in the Department. Part I of my testimony recounts the Depart- 
ment's long-standing position that the statute was constitutional, a position that the 
political appointees in the Clinton Administration reversed apparently over the ob- 
jections of career prosecutors. 

Second, the Department has stated directly in its briefs to the Fourth Circuit and 
other lower federal courts that the statute is unconstitutional because of the con- 
stitutional "foundations" of Miranda.^^ The Fourth Circuit has flatly disagreed with 
this position, as has the Tenth Circuit, the District Court of Utah, and a number 
of respected legal observers. Part II explains why the Fourth Circuit and the other 
courts that have closely examined the issue are correct in concluding that §3501 is 
constitutional. Two arguments strongly support this result. First, as explained in 
Part II.A,the Supreme Court has repeatedly held that the Miranda rights are not 
constitutional rights. Accordingly, Congress has the power to modify their applica- 
tion in federal courts. Second, as explained in Part II.B., the Supreme Court in the 
Miranda decision itself invited "Congress and the States to continue their laudable 
search for increasingly effective ways, of protecting the rights of the individual while 
promoting efficient enforcement of our criminal laws"!® tiy drafting alternatives to 
Miranda. Section 3501, considered not by itself but as part of a full package of 
measures covering questioning by federal police officers, is such a reasonable alter- 
native. 

Third, at various times, the Department of Justice has suggested that §3501 
makes no difference to public safety because federal prosecutors can prevail even 
laboring under the Miranda exclusionary rule.!^ This argument is wrong, as even 
in the cases I have been personally involved with, dangerous criminals have either 
gone free because of the failure to apply §3501 or, as in Dickerson, have probably 
been kept from going free by my defense of the statute. More generally, the Mi- 
randa procedural requirements seriously harm public safety, as extensive empirical 
evidence demonstrates. Part III reviews this evidence, explains why the Miranda 
exclusionary rule exacts a heavy toll on the ability of this country to prosecute dan- 
gerous crimes, a toll that would be reduced if §3501 were enforced by the Depart- 
ment. 

Before turning to each of these issues, a bit of my background in this area may 
be in order. I am currently a Professor of Law at the University of Utah College 
of Law, where I teach criminal procedure among other subjects. From 1988 to 1991, 

I served as an Assistant United States Attorney in the Eastern District of Virginia, 
where I was responsible for prosecuting federal criminal cases. From 1986 to 1988, 


!‘*Press Conference of Attorney General j anet Reno, Feb. 11, 1999, the press conference tran- 
script is available in www.usdoj.gov/ag/speeches/1999/febll99.htm. 

The Department of j ustice has reportedly declined an opportunity to appear at today's hear- 
ing, apparently on grounds that §3501 is currently involved in litigation. It is curious that the 
Department will not appear before this subcommittee duly charged with oversight of the Depart- 
ment's operations, particularly where the Department could confine its remarks to historical 
issues and indeed has, as the Attorney General's remarks indicate, discussed this very same 
subject with representatives of the mass media. 

!^Ses eg., Br. for the United States in Support of Partial Rehearing En Banc at, United 
States V. Dickerson, No. 97-4750 (4th Cir. Mar. 8, 1999) ("on the current state of the Supreme 
Court's M/randa jurisprudence, taken as a whole, this Court may not conclude that the Miranda 
rules lack a constitutional foundation"). 

!®384 U.S. at 467 (emphasis added). 

^'^Confirmation of D^uty Attorne/ General Nominee Eric Holder: Hearings bd'ore the Sen. 
Comm, on thej udidary, 105th Cong., 1st Sess. 124 (j une 13, 1997) (written response of Deputy 
Attorney General Designate Holder to question from Senator Thurmond) ("My experience has 
been that we have not had significant difficulty in getting the federal district court to admit 
voluntary confessions under Miranda and its progeny"). 
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I served as an Associate Deputy Attorney General at the United States Department 
of J ustice, handling various matters relating to criminal justice, including matters 
relating to M/randa. I have also served as a law clerk to then-J udge Antonin Scalia 
and Chief J ustice Warren E. Burger, writing memoranda on numerous criminal 
cases. For the last seven years, I have been involved in litigation on behalf of §3501 
in various courts around the country. I have published articles regarding the Mi- 
randa decision in a number of law journals, including the Stanford law Rev/ew, the 
UCLA Law Re/iew, and the } ournal of Criminal Law and Criminology. I have also 
delivered presentations on Miranda issues at a number of different fora, including 
the American Bar Association's Annual Convention and a conference held on 
Miranda’s thirtieth anniversary at Northwestern Law School. I have represented 
various clients, including the Washington Legal Foundation and several United 
States Senators, who have asked for my assistance to have §3501 defended in the 
courts. 


I. Department of J usticePdiqy Has Long Been To E n force § 3501 

Attorney General Reno has recently claimed that long-standing Department of 
J ustice policy has been against enforcing 3501 because doubts about the constitu- 
tionality of the statute. The Attorney General stated at a press conference a few 
days after Dickerson was handed down that, "In this administration and in other 
administrations preceding it, both parties have reached the same conclusion."^® 
With all due respect to the Attorney General, this claim is demonstrably false. This 
is not just my view, but the view of others who have carefully studied the issue. 
For example, respected veteran Supreme Court reporter Lyle Denniston recently 
wrote a lengthy article that reached the conclusion that "Reno's perception * * * 
that this has always been the federal government's view is mistaken. 

The view that the Department has consistently declined to defend the statute is 
so plainly false that from 1993 to 1997 the even political appointees of the current 
Administration specifically recognized the defense of the statute. When asked ques- 
tions about this statute in various hearings, far from saying that they would con- 
tinue the (nonexistent) policy of past Administrations forbidding the use of the stat- 
ute because of their conviction that it was unconstitutional or could not be argued 
in the lower courts. Attorney General Reno, Solicitor General Drew Days, and Dep- 
uty Attorney General -designate Flolder all said that the Department had no policy 
against its use and that they were prepared to use it "in an appropriate case."2o 

The fact of the matter is that with only one brief exception, no Administration 
other than the current one has ever expressed the view that the statute is unconsti- 
tutional or issued a directive to U.S. Attorneys Offices or anyone else telling them 
not to use the statute. To the contrary, with the exception of the last few months 
of the J ohnson Administration, past Administrations either tried to encourage use 
of the statute or, at the very least, had no policy of discouraging its use. A brief 
history of the statute and its enforcement will demonstrate that the posture of the 
current J ustice Department is at odds with that of its predecessors. 

A. MIRANDA AND THE ADOPTION OF § 3501 

In 1963, Ernesto Miranda, 23, who had dropped out of school in the ninth grade 
and had a prior arrest record, was picked up by Phoenix police as a suspect in the 
kidnapping and rape of an 18-year-old girl. After two hours of questioning, Miranda 
confessed orally to the crime. Fie then wrote out and signed a brief statement admit- 
ting and describing the rape. It contained a typed paragraph stating that his confes- 
sion was made voluntarily without threats or promises of immunity and that he had 
full knowledge of his rights and understood that the statement could be used 
against him. At Miranda's trial, the confession was admitted despite his lawyer's 
objections, and Miranda was convicted and sentenced to 20 years in prison . 22 


Impress Conference of Attorney General Janet Reno, Feb. 11, 1999, available in 
www.usdoj.gov/ag/speeches/1999/febll99.htm. 

i^Lyle Denniston, The Right to Remain Silent? Law Professor, J ustice of Supreme Court Aim 
to Replace Miranda, Baltimore Sun, Feb. 28, 1999, at Cl, C5. 

See infra note 97 and accompanying text. 

2iFor a good history of the statute through 1986, see U.S. Dep't of J ustice, Office of Legal 
Policy, Report to the Attorney General: The Law of Pre-Trial Interrogation 64-74 (1986) (herein- 
after OLP Report), reprinted in 22 Mich. J .L. Ref. 512-21 (1989). 

22For an excellent overview of the case, see George C. Thomas III, Miranda: The Crime, the 
Man, and the Law of Confessions, The Miranda Debate: Law, J ustice and Policing (Richard Leo 
and George C. Thomas 1 1 1 eds. 1998). 
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Miranda's appeal eventually reached the U.S. Supreme Court. Miranda v. Ari- 
zona , the resulting landmark 5 to 4 decision handed down J une 13, 1966, estab- 
lished procedural requirements governing the questioning by law enforcement offi- 
cials of suspects in custody. The Court then overturned Miranda's conviction be- 
cause police had not followed the new rules. The Court specified four warnings that 
police must deliver to criminal suspects about to be questioned. Unless the warnings 
were read, nothing an arrested suspect might say afterwards during questioning, 
even in the anguish of conscience, could be used against him in court. 

The changes wrought by Miranda can be best understood by comparing the new 
rules to those in place before the decision. Before] une 13, 1966, police questioning 
of suspects in custody was covered by the "voluntariness" doctrine. Under the 
Fifth and Fourteenth Amendments to the Constitution, courts admitted a defend- 
ant's confession into evidence if it was voluntary, but they excluded any involuntary 
confession. In making the voluntariness determination, courts considered a host of 
factors. For example, if police officers or prosecution investigators used physical 
force or the threat of force, courts deemed the resulting confession involuntary. 
Courts also considered such factors as length of interrogation and types of questions 
asked in making the voluntariness determination. 

Miranda radically changed these rules, adding a stringent warning-and-waiver re- 
quirement. Under this approach, a confession police obtained from a suspect in cus- 
tody would not be admissible in court unless that suspect had been read his or her 
rights. The rights specified are familiar to anyone who has ever watched a police 
show on television: 

You have the right to remain silent. 

Anything you say can be used against you in a court of law. 

You have the right to talk to a lawyer and have him present with you while 
you are being questioned. 

If you cannot afford to hire a lawyer, one will be appointed to represent you 
before you answer any questions. 

While the Miranda "warnings" are the most famous part of the decision, perhaps 
even more important are additional requirements that the Court imposed. After 
reading a suspect his rights, an officer must ask whether the suspect agrees to 
"waive" those rights. If the suspect refuses to waive— that is, declines to give his 
permission to be questioned— the police must stop questioning. At any time during 
an interrogation, a suspect can halt the process by retracting his waiver or asking 
for a lawyer. From that point on, the police cannot even suggest that the suspect 
reconsider. All of these new rights were enforced by an exclusionary rule: the sup- 
pression of the suspect's confession if police deviated from the requirements.^^ The 
Court, however, made clear that its approach was not the only approach to the 
issue. "* * * [T]he Constitution does not require any specific code of procedure for 
protecting the privilege against self-incrimination during custodial interrogation. 
Congress and the States are free," the majority held, "to develop their own safe- 
guards for the privilege, so long as they are fully as effective as those described 
above. * * 

The Court's ruling, its most famous ever in the criminal law area,^^ ignited a 
firestorm of controversy. J ustice Flarlan warned in his dissenting opinion that 
"[vjiewed as a choice based on pure policy, these new rules prove to be a highly de- 
batable, if not one-sided, appraisal of the competing interests, imposed over wide- 
spread objection, at the very time when judicial restraint is most called for by the 
circumstances ."28 J ustice White concluded that "the Court's holding today is neither 
compelled nor even strongly suggested by the language of the Fifth Amendment, is 
at odds with American and English legal history, and involves a departure from a 
long line of precedent. * * *"^9 Fie also likewise predicted that "[i]n some unknown 
number of cases the Court's rule will return a killer, a rapist or other criminal to 
the streets and to the environment which produced him, to repeat his crime when- 
ever it pleases him."^° Critics outside the Court also immediately predicted that the 


^^Miranda v. Arizona, 384 U.S. 435 (1966). 

^■^Seegaierallyj oseph D. Grano, Confessions, Truth and the Law 59-86 (1993). 
^^SeeMiranda, 384 U.S. at 478-79. 

2<=;cf, at 490. 

1974 ABA survey of lawyers, judges, and law professors found that Miranda was the 
third most notable decision of all time, trailing only Marbury v. Madison and United States v. 
Nixon and leading Brown v. Board of Education. See Jethro K. Lieberman, Milestones! 200 
Years of American Law: Milestones in Our Legal History at vii (1976). 

^^Miranda, 384 U.S. at 505 (Harlan, J ., dissenting). 

29/cf, at 531 (White, J ., dissenting). 

3°/d. at 542 (White, ] ., dissenting). 
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requirements would put "handcuffs on the police"^^ and prevent the prosecution of 
countless dangerous criminals. ^2 

The Senate J udiciary Committee's Subcommittee on Criminal Laws and Proce- 
dures held hearings on these alarming concerns in 1967.^^ During the hearings, a 
number of the Senators and testifying witnesses denounced the Miranda exclusion- 
ary rule. For example, Senator Thurmond explained, "I am convinced that voluntary 
confessions must be admitted * * * so long as the confessions are voluntary, so long 
as they constitute the truth. I have frequently heard it said that more men are con- 
victed out of their own mouths than are convicted out of the mouths of other people, 
and that have been my experience in practicing law."^^ A number of law enforce- 
ment witnesses talked about the difficulties that the Miranda rules were causing 
in their efforts to apprehend criminals.^^ Ultimately the Committee drafted the leg- 
islation which became § 3501. The rationale for the reform was stated by the Senate 
J udiciary Committee in its report: 

[C]rime will not be effectively abated so long as criminals who have volun- 
tarily confessed their crimes are released on mere technicalities. The traditional 
right of the people to have their prosecuting attorneys place in evidence before 
juries the voluntary confessions and incriminating statements made by defend- 
ants simply must be restored. * * * The committee is convinced * * * that the 
rigid and inflexible requirements of the majority opinion in the Miranda case 
are unreasonable, unrealistic, and extremely harmful to law enforcement. * * * 
[Miranda] was an abrupt departure from precedent extending back at least to 
the earliest days of the Republic. Up to the time of the rendition of this 5-to- 
4 opinion, the "totality of circumstances" had been the test in our State and 
Federal courts in determining the admissibility of incriminating statements. 
* * * The committee is of the view that the proposed legislation * * * would 
be an effective way of protecting the rights of the individual and would promote 
efficient enforcement of our criminal laws.^^ 

The anti -M/randa legislation was included as Part of Title II of the Omnibus Crime 
Control and Safe Streets Act, a broad criminal justice reform bill that also included 
not only a provision on Miranda but also legislation divesting the federal courts of 
jurisdiction to review state court decisions admitting confessions. This last part of 
the package was eliminated, but other legislation was left in to replace Miranda as 
well as to overrule the McNabb-Maiiory line of cases excluding confessions taken 
more than six hours after a suspect was taken into custody and United States v. 
tVade case creating a right to counsel during police line-ups.^® After debates in the 
Flouse and the Senate, the legislation was passed by a strong bipartisan majority. 
(The measure was, for example, co-sponsored by Senators Strom Thurmond, Robert 
Byrd, and many other members of both parties.)®® 

The statute passed by Congress— known as §3501— provides in pertinent part: 

(a) In any criminal prosecution brought by the United States or by the District 
of Columbia, a confession, as defined in subsection (e) hereof, shall be admissi- 
ble in evidence if it is voluntarily given. Before such confession is received in 
evidence, the trial judge shall, out of the presence of the jury, determine any 
issue as to voluntariness. If the trial judge determines that the confession was 
voluntarily made it shall be admitted in evidence and the trial judge shall per- 
mit the jury to hear relevant evidence on the issue of voluntariness and shall 
instruct the jury to give such weight to the confession as the jury feels it de- 
serves under all the circumstances. 

(b) The trial judge in determining the issue of voluntariness shall take into 
consideration all the circumstances surrounding the giving of the confession, in- 
cluding 


®iSee More Criminals to Go Free? Effeot of Fligh Court's Ruling, U.S. News & World Rep., 
J une27, 1966, at 32, 33 (quoting Los Angeles Mayor Samuel W. Yorty). 

^^Seeid. (induding a statement by Fred E. Inbau, Professor of Criminal Law at Northwestern 
University, that law enforcement officials would choose not to prosecute a number of cases be- 
cause of Miranda). 

®®See Controlling Crime Through More Effeetive Law Enforcement: Hearings Before the 
Subcom. On Criminal Laws and procedures of the Sen. Comm, on thej udidary, 90th Cong., 
1st Sess. (1967) (hereinafter Controlling Crime Hearings). 

^id. at 13. 

®®Sas eg., id. at 326 (statement of Quinn Tamm, I nt'l Assoc, of Chiefs of Police). 

Rep. No. 1097, 90th Cong., 2d Sess., reprinted in 1968 U.S. Code Cong. & Admin. News. 
2112, 2123-38. 

37Seel8U.S.C. § 3501(c). 

38Seel8U.S.C. §3502. 

®®SeeOLP Report, supra note 21, at 67. 



42 


(1) the time elapsing between arrest and arraignment of the defendant making 
the confession, if it was made after arrest and before arraignment, (2) whether 
such defendant knew the nature of the offense with which he was charged or 
of which he was suspected at the time of making the confession, (3) whether, 
or not such defendant was advised or knew that he was not required to make 
any statement and that any such statement could be used against him, (4) 
whether or not such defendant had been advised prior to questioning of his 
right to the assistance of counsel; and (5) whether or not such defendant was 
without the assistance of counsel when questioned and when giving such confes- 
sion. 

The presence or absence of any of the abovementioned factors to be taken 
into consideration by the judge need not be conclusive on the issue of voluntari- 
ness of the confession. * * * 

(e) As used in this section, the term "confession" means any confession of guilt 
of any criminal offense or any self-incriminating statement made or given orally 
or in writing. 

The obvious import of the provision was to restore, at least in some fashion,^° a vol- 
untariness determination as the basis for admitting confessions in federal courts. 

B. THE IMPLEMENTATION OF § 3501 IN THE EARLY YEARS: THE ROAD TO 
SUCCESS IN CROCKER 

When the Omnibus Crime Control and Safe Streets Act of 1968 reached President 
J ohnson's desk, he signed the law'*! tiut put a gloss on the provisions of §3501 to 
essentially incorporate M/randa. His signing statement said: 

The provisions of [§3501], vague and ambiguous as they are, can, I am advised 
by the Attorney General [Ramsey Clark], be interpreted in harmony with the 
Constitution and Federal practices in this field will continue to conform to the 
Constitution. * * * | have asked the Attorney General and the Director of the 
Federal Bureau of Investigation to assure that these policies [/.e, giving Mi- 
randa warnings] will continue.''^ 

The Department of J ustice would later characterize this action as 
"disingenuousf].'"*^ and it is hard to disagree. The proposed legislation was not in 
any way ambiguous, as everyone involved in its drafting was well aware of both its 
intent and its basic effect.'** In any event, the result of the President's statements 
was that law was ignored in the first few months after it was signed into the law. 
Attorney General Clark seems to have instructed U.S. Attorneys around the country 
to not rely on the statute in their arguments before courts around the country.*^ 

This position proved to be very short-lived. During the 1968 Presidential cam- 
paign, then-candidate Richard Nixon attacked the Warren Court's criminal proce- 
dure jurisprudence in general and Miranda in particular. Nixon explained that Mi- 
randa "had the effect of seriously ham stringing [sic] the peace forces in our society 
and strengthening the criminal forces."*® 

After President Richard Nixon was elected, his new Attorney General J ohn Mitch- 
ell quickly issued new guidance to federal prosecutors and agents around the coun- 
try. They were directed to continue to follow the rules prescribed by Miranda, but 
to use §3501 to help obtain the admission of confessions. A memorandum circulated 
by the Will Wilson, Assistant Attorney General of the Criminal, set forth the De- 
partment's position that §3501 could be applied: 

Congress has reasonably directed that an inflexible exclusionary rule be applied 
only where the constitutional privilege itself has been violated, not where a pro- 
tective safeguard system suggested by the Court has been violated in particular 
case without affecting the privilege itself. The determination of Congress that 


‘^See infra note 238 (explaining how §3501 extends beyond the pre-Miranda voluntariness 
test). 

‘*!Pub. L. No. 90-351, 82 Stat. 197 (codified in various sections of titles 5, 18, 28, 42 and 47 
U.S.C.). 

424 Weekly Compilation of Presidential Documents 983 (j une 24, 1968). 

*30LP Report, supra note 21, at 72. 

"“See Controlling Crime Hearings, supra note 33, at 72 (letter of Attorney General Ramsey 
Clark noting conflict between legislation and Miranda-, bill would be constitutional if Miranda's 
requirements were "read into" it or added as a "constitutional gloss," but if this were done it 
would be superfluous). 

*^SaeN.Y. Times, J uly 28, 1969, at 22. 

*®114 Cong. Rec. 12,936, 12,937 (1968) (M r. Mundt reading into the record Richard M . Nixon, 
Toward Freedom from Fear (1968)); see also Liva Baker, Miranda: Crime, Law and Politics 248 
(1983) (citing Nixon campaign speeches attacking Miranda). 



43 


an inflexible exclusionary rule is unnecessary is within its constitutional 
power. 

I n explaining this policy, Attorney General Mitchell testified before the House Select 
Committee on Crime that "It is our feeling * * * that the Congress has provided 
this legislation [§3501], and, until such time as we are advised by the courts that 
it does not meet constitutional standards, we should use it.""^^ 

Following this approach, federal prosecutors raised §3501 in federal courts around 
the country in an effort to secure a favorable ruling on it. This litigation effort pro- 
duced a number of decisions in which courts referenced the statute, but found it un- 
necessary to reach the question of whether it actually replaced the Miranda proce- 
dures, usually because the federal agents had followed Miranda. Typically of these 
decisions is United States v. Vigo, in which the Second Circuit concluded: "Inasmuch 
as we hold defendant Vigo’s statements voluntary and admissible under the require- 
ments of Miranda v. Arizona, * * * [i]t is therefore unnecessary to reach the question 
of the appii cation and constitutionaiity of §3501. Other similar decisions can be 
found in other courts. 

The] ustice Department's litigation efforts did, however, successfully produce at 
least one decision from a federal court of appeals upholding §3501. In United States 
V. Crocker,^^ theTenth Circuit affirmed a district court's decision to apply the provi- 
sions of §3501 rather than Miranda. TheTenth Circuit concluded that the Supreme 
Court's decision in Michigan v. Tucker^^ "although not involving the provisions of 
section 3501, did, in effect, adopt and uphold the constitutionality of the provisions 
thereof."^^ TheTenth Circuit explained that Tucker authorized the use of a state- 
ment taken outside of Miranda to impeach a defendant's testimony, relying on lan- 
guage in Miranda that the "suggested" safeguards were not intended to "create a 
constitutional straitjacket.''^^ j^e Tenth Circuit concluded by specifically stating its 
holding: "We thus hold that the trial court did not err in applying the guidelines 
of section 3501 in determining the issue of the voluntariness of Crocker's confes- 
sion." 


C. THE IMPLEMENTATION OF §3501 FROM 1975 TO 1992: THE SEARCH 
FOR THE 'Test case" 

After the favorable decision in Crocker, the Department of J ustice appears to have 
shifted, almost by accident, into a posture of litigating §3501 only in selected "test 
cases" where the argument could be most successfully advanced. Immediately fol- 
lowing theTenth Circuit's favorable decision in Crocker in 1975, §3501 appears to 
have slipped the collective consciousness of federal prosecutors. The argument that 
the statute supercedes Miranda does not appear to have been pressed in the courts 
from about 1975 to 1985. This was not the result of any new policy from the Depart- 
ment of J ustice. To the contrary, it appears that the directive issued in 1969 re- 
mained in effect through the Ford, Carter, Reagan, and Bush Administrations. The 
directive was clearly in effect as of 197456 and, writing later in 1986, an exhaustive 
Department of J ustice report could not find any change. 5^ 

The 1986 Report was prepared by the Department's Office of Legal Policy, then 
headed by Assistant Attorney General Stephen Markman. In an extended and schol- 
arly analysis, the Report concluded that the statute was constitutional and that the 
Supreme Court would so find: 


‘‘■^Memorandum from Will Wilson, Asst. A.G., Criminal Division, to United States Attorneys 
(J une 11, 1969), reprinted in 115 Cong. Rec. 23236 (Aug. 11, 1969). 

''^The I rnproi/ement and Reform of Law Enforcement and Criminal J ustice in the United 
States: Hearings Bd'ore the House Select Comm, on Crime 91st Cong., 1st Sess. 250 (1969) 
(statement of Attorney General J ohn N. Mitchell). 

“3 487 F. 2d 295, 299 (2d Cir. 1973). 

^°See eg.. United States v. Marrero, 450 F.2d 373, 379 (2d Cir. 1971) (Friendly, J ., concur- 
ring); Ailsworth V. United States, 448 F.2d 439, 441 (9th Cir. 1971); United States v. Lamia, 
429 F.3d 373, 377 (2d Cir. 1970). See generally OLP R^ort, supra note 21, at 73; Daniel 
Gandara, Admissibility of Confessions in Federal Prosecutions: Implementation of Section 3501 
by Law Enforcement Officials and theCourts, 63 Geo. L.J . 305 (1974). 

51510 F.2d 1129 (10th Cir. 1975). 

52417 U.S. 433 (1974). 

55 510 F. 2d at 1137. 

5‘‘510 F .2d at 1137 {quoting Tucker, 417 U .S. at 449). 

55510 F.2d at 1138. The Court also held, in a single sentence, that Crocker's confession had 
been obtained in compliance with Miranda. 

55SeeGandara, supra note 50, at 312 (letter from Dept, of] ustice dated May 15, 1974, stating 
the policies set forth in the 1969 memorandum "are still considered current and applicable"). 

52SeeOLP Report, supra note 21, at 73-74. 
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Miranda should no longer be regarded as controlling [in federal cases] because 
a statute was enacted in 1968, 18 U.S.C. §3501. * * * Since, the Supreme 
Court now holds that Miranda’s rules are merely prophylactic, and that the 
fifth amendment is not violated by the admission of a defendant's voluntary 
statements despite non-compliance with Miranda, a decision by the Court in- 
validating this statute would require some extraordinarily imaginative legal 
theorizing of an unpredictable legal nature. 

Following on the heels of this comprehensive study, the Attorney General approved 
this view of the constitutionality of the statute and instructed the litigating divi- 
sions to seek out the best case in which to argue that the statute replaced Miranda. 
From 1986 to 1988, I served as an Associate Deputy Attorney General in the De- 
partment of J ustice. One of my specifically assigned responsibilities was to locate 
a good "test case" for the argument. The theory was that, rather than test §3501 
in a case chosen at random, it made sense to identify a case or cases in which the 
facts made a favorable ruling for the statute more likely. Department lawyers did 
identify several cases in which it appeared that a good §3501 argument could be 
made. This resulted in the filing of at least one brief seeking to invoke the statute. 
In United States'!/. Goudreeu,®® the Civil Rights Division argued (in police brutality 
prosecution) that "under the terms of 18 U.S.C. 3501, the defendant's statement is 
admissible evidence regardless of whether Miranda warnings were required, be- 
cause the statement was voluntarily made {citing United States v. Crocker)."^° This 
argument was specifically approved both by the Office of the Solicitor General and 
the Assistant Attorney General for the Civil Rights Division. In that case, the 
Eighth Circuit ultimately issued an opinion that did not cite §3501 and that found 
that federal agents had complied with the requirements of Miranda.^^ 

Again during the Bush Administration, the "test case" approach of litigating 
§3501 appears to have been followed whenever prosecutors considers §3501. Some 
federal prosecutors presented the §3501 argument in cases in which the facts ap- 
peared to suggest a favorable ruling.s^ No federal courts appear to have ruled on 
the merits of the claim during this time. 

D. UNDERMINING THE STATUTE: THE CLINTON DEPARTMENT OF J USTICE 
FROM 1993 TO DATE 

From the beginning of the Nixon Administration in 1969 through the end of the 
Bush Administration in 1993, the consistent view of the Department of Justice, 
when asked, was that §3501 was constitutional. The Department's policy, however, 
began to change in subtle and mysterious ways with the election of President Clin- 
ton and the appointment of his political appointees to policy making decisions in the 
Department. 


1. United States v. Cheely and Davis v. United States 

The first evidence of that the D^artment might have a new posture on the stat- 
ute surfaced in the dubious handling of the defense of the §3501 before the Ninth 
Circuit in Cheely V. United States.®® The case involved a brutal crime designed to 
terrorize prosecution witnesses. Defendant Cheely and others were convicted of mur- 
der. They then arranged for a mail bomb to be sent to the post office box of George 
Kerr, a key witness against them in the earlier trial. Kerr's parents, who were col- 
lecting his mail, opened the box containing the mail bomb. David Kerr, George's fa- 
ther, was killed. Michelle Kerr, George's mother, was seriously injured when hun- 
dreds of pellets, glass, and other projectiles entered her body. She miraculously sur- 
vived after spending five weeks in a coma. She will never fully recover. 

The investigation of this case by the postal inspectors obtained incriminating 
statements from Cheely. The inspectors approached Cheely to ask him about the 
crime. Cheely briefly indicated that he did not want to sign a waiver of rights form, 
but said that he appreciated the postal inspectors talking to him. A far ranging and 
indisputably voluntary conversation ensued, as the district court found, the result 
of which was incriminating statements from Cheely. The district court, however, 
failed to apply §3501 and instead suppressed the statements under Miranda. 


^^Id. at 103. 

=3No. 87-5403ND (8th Cir. 1987). 

™ Brief for the United States, United States v. Goudreau, No. 87-5403ND (8th Cir. 1987). 
61854 F.2d 1097 (8th Cir. 1987). 

See Department of j ustice E nforcement of Section 3501: Hearings before theSen. Subcomm. 
on Criminal J ustice Oversight of the Sen. J udiciary Comm., 106th Cong., 1st Sess. (M ay 13, 
1999) (testimony of] udge Stephen Markman). 

6321 F.3d 914 (9th Cir. 1994), amended F.3d (1994). 
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Because of the importance of the confession to the circumstantial case against 
Cheely, the government consider appealing the district court's ruling. The case 
would also, for obvious reasons, be a good "test case" for §3501. A memo from an 
Assistant to the Solicitor General, written on March 12, 1993 early in the Clinton 
Administration before there were any confirmed political appointees in the Depart- 
ment of J ustice, recommended authorizing an appeal raising §3501 as one of four 
grounds, a recommendation that was apparently accepted without any issue on the 
question. The memo states: "As I understand it, we have made arguments based on 
Section 3501 to courts of appeals in the past. We generally have argued that Section 
3501, by incorporating the Miranda factors into the voluntariness analysis, rendered 
some inculpatory statements admissible even where there was a 'less than perfect 
warning or a less than conclusive waiver,' as long as the suspect voluntarily waived 
his constitutional rights. * * * a Section 3501 argument may be useful in this case, 
because the district court appears to have concluded that the defendant's statements 
were voluntary."^ 

Apparently the career attorneys in the Department of J ustice authorized the ap- 
peal on this basis, but before the brief could be finalized political appointees arrived 
in town. By the time the Department's brief was actually filed in the Ninth Circuit, 
it did not vigorously defend the propriety of obtaining those statements under 
§3501. Instead, the Department's brief in the case contains what might be called 
charitably an uninspired argument in support of the statute. The Department's ar- 
gument on §3501, barely two double-spaced pages long (in a brief that appears to 
have been well below applicable page limits), off-handedly mentions the statute and 
cites no authority more recent than 1975.®^ 

The §3501 portion of the Department's brief appears to be so far below the nor- 
mal standards of appellate advocacy that one wonders whether it was written by 
unsympathetic political officials rather than the Department's experienced career at- 
torneys or aggressive field prosecutors. With this question in mind, it is informative 
to learn that the brief was, in contrast to earlier and later pleadings, not signed 
by the Department's accomplished career attorney on the matter. 

The Department's less-than-aggressive prosecution of this case continued follow- 
ing a predictable (given the briefing) adverse ruling on §3501 from the Ninth Cir- 
cuit. The Ninth Circuit, citing Edwards v. Arizona’^ (a leading 1981 Supreme Court 
decision that the Department's brief had not attempted to distinguish), concluded 
that §3501 could not "trump" Edwards.®"^ 

After the ruling, the Department did not petition for rehearing. In an extraor- 
dinary move, however, the Ninth Circuit sua sponte then entered an order directing 
the parties to address the question whether the case merited rehearing en bancA^ 
Such a court-initiated request is quite rare in appellate litigation and presented a 
great opportunity for the United States to reverse an adverse decision against it. 
However, the Department of J ustice did not take the clue and surprisingly filed a 
memorandum oppos/ng further review.®^ 

The memorandum in opposition to rehearing is unusual because of its effort to 
conceal the importance of the §3501 issue. The document stated: 

We are also of the view that the panel's holding that Cheely's statements to 
postal inspectors were properly suppressed by the district court under Edwards 
V. Arizona, 451 U.S. 477 (1981) does not merit rehearing en banc under the cri- 
teria set out in Fed. R. App. 35. That factbound decision is neither contrary to 
the holdings of any other panel of this Court nor of sufficient systemic impor- 
tance to merit plenary review. 

This statement is deceptive in several respects. To begin with, it is hard to under- 
stand how a decision regarding a federal statute overruling the Miranda decision 
in all federal cases could lack systemic importance."'^^ Moreover, it is quite curious 


“Sdidtor General Memorandum, March 12, 1993 (dting other Dep't of Justice document). 

^^Brief of the United States at 20-22, U.S. v. Cheely, No. 92-30504 (9th Cir.) (brief filed Mar. 
30, 1993). 

*^>5451 U.S. 477 (1981). 

^■^21 F.3d at 923. The brevity of the Ninth Circuit's ruling leaves it unclear precisely what 
the Ninth Circuit meant. Was the Circuit concluding that the statute was unconstitutional or 
that as a matter of statutory construction it did not cover the Edwards situation at hand? 

6®0rder, U.S. v. Chedy, No. 92-30257 (9th Cir. May 25, 1994). 

^^Memorandum of the United States Relating to the Question Whether to Entertain Rehear- 
ing En Banc, U.S. v. Cheely, No. 92-30257 (1994). 

^°ld. at 9. 

^^Indeed, just one week after the Department filed its rehearing memorandum, the United 
States Supreme Court in Davis would note the importance of the §3501 issue, with the majority 

Continued 
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that the Department did not apprise the Ninth Circuit of the potentiai confiicts the 
Chaaiy decision created, both within and without the circuit. Within the Ninth Cir- 
cuit, severai eariier decisions contain ianguage that confiicts with the Chedy ap- 
proach. In United States v. Cluchette,'^^ the court appeared to view §3501 as estab- 
iishing the controiiing factors for admissibiiity of confessions.^^ In Cooper v. 
Dupnik,'^^ the dissenting judges, without direct response from the majority, pointed 
out that §3501 estabiishes the standards for admissibiiity of confessions in federai 
cases. Finaiiy, in an eariy decision, Reinkev. United States,''^ the court discussed 
§3501 before conciuding that it was technicaiiy inappiicabie to the case before it. 

Cheely aiso appeared to create a dear "circuit spiit." Cheely is at odds with the 
Tenth Circuit's decision in United States v. Crocker, which (as noted eariier) heid 
that §3501 constitutionaiiy required the admission of aii voiuntary statements re- 
gardiess of compiiance with Miranda ruies. Other decisions aiso seem to suggest 
that § 3501 may be important in federai cases."^^ It is hard to imagine that the De- 
partment of J ustice was unaware of such decisions. Yet it faiied to disciose them 
to the Ninth Circuit. 

Finaiiy, the memorandum contains inadequate discussion of a piain iegai error in 
the Cheely opinion. The Cheely opinion cited oniy a singie case in support of its con- 
ciusion that §3501 did not "trump" the Miranda ruies: Desire v. Attorn^ Generai 
of CaliforniaJ^ Desire does not cite §3501; nor couid it have any possibie bearing 
on §3501, because it arises from a state prosecution to which §3501 has absoiutely 
no appiication. The memorandum does not make this obvious point. In view of these 
piainiy deficient iegai arguments, it is unsurprising that the signature of the De- 
partment's career prosecutor does not appear on this memorandum as weii. 

This was not the end of the Department's efforts to dodge the question of §3501. 
Shortiy after the Department fiied its memorandum on rehearing, the United States 
Supreme Court handed down its decision in Davis v. United States. It is here nec- 
essary, to keep matters in chronologicai order, to shift from the Ninth Circuit to the 
United States Supreme Court. There, too, the Ciinton J ustice Department appeared 
to be undermining the statute. 

I n March 1994, a J ustice Department attorney appeared before the U nited States 
Supreme Court in Davis v. United States,''^ a federai court martiai case involving 
Davis' attempt to suppress an incriminating statement made after an ambiguous re- 
quest for counsel. There was no claim that Davis' statement was involuntary, only 
that the "prophylactic" rules of Miranda somehow required the statement implicat- 
ing Davis in a murder be suppressed. 

The Washington Legal Foundation, represented by Paul Kamenar and me, filed 
an amicus brief in support of the United States, arguing that §3501 required the 
admission of Davis' voluntarily-made incriminating statements. We were surprised 
to discover a few days later that the brief of the Solicitor General affirmatively and 
gratuitously undermined our attempt to support the United States. The Solicitor 
General's brief argued that military courts-martial are not "criminal prosecutions" 
covered by the statute^i and thus that Congress had not intended to reach cases 
I i ke Davis. 

The implications of this position are remarkable. If the Solicitor General's position 
is correct, it would mean that suspects could more easily exclude their incriminating 
statements if prosecuted in a military court martial than if prosecuted in federal 
court. In many cases, a consequence would be that crime victims who served in the 
armed forces (as Davis itself serves to illustrate®^) would be less likely to see justice 
than victims in other federal prosecutions. It is also strange to attribute such an 


opinion caiiing it a question of "first impression" and J ustice Scaiia's concurring opinion caiiing 
the Departments faiiure to raise the statute "inexcusabie." Seeinfra note 89 and accompanying 
text. 

72465 F.2d 749 (9th Cir. 1972). 

72See/d. at 754 ("there is no daim that the judge did not fuiiy empioy the criteria required 
by 18U.S.C. §3501(a) and (b). * * *"). 

7‘*963 F.2d 1220, 1256-57 (9th Cir. 1992) (an banc) (Leavy, J ., dissenting). 

75 405 F. 2d 228, 230 (9th Cir. 1968). 

75510 F.2d 1129 (10th Cir. 1975). 

77Ses eg., L/n/ted States v. Gay, 522 F.2d 429, 431-32 (6th Cir. 1975); United States v. Car- 
ney, 328 F. Supp. 948, 953 n.3 (D. Dei. 1971), aff'd, 455 F.2d 925 (3d Cir. 1972). 

78969 F.2d 802, 805 (9th Cir. 1992). 

78512 U.S. 452 (1994). 

80Brief Amicus Curiae of the Washington Legai Foundation, Davis v. U.S., No. 92-1949 
(1994). 

81 Brief of the United States at 18 n.l3, Davis v. U.S., No. 92-1949 (1994). 

82 Davis was convicted of murdering Seaman Keith Shackieton. 
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intention to Congress, particuiariy since the whoie point of § 3501 was to iimit "the 
harmfui effects" of Mirandafi^ 

Even before the case was argued, this pecuiiar interpretation of the statute raised 
a suspicion (at ieast in my mind) that the Soiicitor Generai's Office was iooking for 
a way to duck the issue without forthrightiy expiaining that it disiiked the statute 
for ideologicai reasons. In orai argument before the Court, the suspicions were pub- 
iidy confirmed. The Court repeatediy asked Assistant to the Soiicitor Generai Rich- 
ard H. Seaman about the effect of §3501. He gave generaiiy unresponsive answers 
and finaiiy, after being pressured by severai questions, stated, "We don't take a po- 
sition on that issue."®'^ Later he made the same statement.®® 

It is possibie that the representative from the Solicitor Generai's Office may have 
been given expiicit instructions not to say anything about the statute. At one point, 
J ustice Scaiia said, "[l]t seems to me the Government ought to have a position on 
this." Mr. Seamon couid oniy respond, 'You may weii be right, J ustice Scaiia."®® 

This refusai to address the impiications of the statute in response to specific ques- 
tions from the Court did not go unnoticed. J ustice O'Connor's majority opinion indi- 
cated an inabiiity to discuss the issue because of the Department's faiiure, dropping 
a hint that the Department shouid consider raising it: 'We aiso note that the Gov- 
ernment has not sought to reiy in this case on 18 U.S.C. 3501, 'the statute govern- 
ing the admissibiiity of confessions in federai prosecutions,'®^ and we therefore de- 
dine the invitation of some amici to consider it [citing Brief of WLF]. Aithough we 
wiii consider arguments raised oniy in an amicus brief, * * * we are reiuctant to 
do so when the issue is one of first impression involving the interpretation of a fed- 
erai statute on which the Department of J ustice expressiy deciines to take a posi- 
tion."®®] ustice Scaiia, in a concurring opinion in the case, was even more specific, 
noting the bizarre quaiity of the Department's behavior: 

The United States' repeated refusai to invoke §3501, combined with the 
courts' traditionai (aibeit mereiy prudentiai) refusai to consider arguments not 
raised, has caused the federai judiciary to confront a host of "Miranda" issues 
that might be entirely irrelevant under federal law. * * * Worse still, it may 
have produced— during an era of intense national concern about the problem of 
run-away crime— the acquittal and the nonprosecution of many dangerous fel- 
ons, enabling them to continue their depredations upon our citizens. There is 
no excuse for this.^^ 

J ustice Scaiia went on to note that he could "not immediately see why * * * the 
J ustice Department has good basis for believing that allowing prosecutions to be de- 
feated on grounds that could be avoided by invocation of §3501 is consistent with 
the Executive's obligation to 'take Care that the Laws be faithfully executed.'"^® 

The story of §3501 can now return to the Ninth Circuit, where the Department's 
career prosecutor handling the Cheely case read J ustice Scalia's favorable remarks 
about §3501. He then promptly sent a letter to the Ninth Circuit appraising them 
of this decision and explaining briefly how the Davis decision applied to the issues 
at hand. 31 Later that same day, political figures in the Department of J ustice 
learned of this letter. This prompted a telephone call, apparently from Solicitor Gen- 


®®S. Rep. No. 1097, 90th Cong., 2nd Sess. (1968), rqDrinted in 1968 U.S.C.C.A.N. 2112, 2127. 

^■’Offidal Transcript of Oral Argument at 44, Davis v. US., No. 92-1949 (1994). 

®®/cf. at 47 ("Again, we don't take a position in this case [on §3501]"). 

®®/cf. at 45. 

®ij ustice O'Connor's opinion here was quoting from United States v. Aivarez-Sanchez, 511 
U.S. 350, 351 (1994), a case decided that same term about the six-hour "safe harbor" provision 
for police interrogation contained in 18 U.S.C. §3501(c). It is interesting that the Department 
of justice vigorously defended this provision, urging the admission of a confession under 
§3501(c) and explaining in its brief to the Court that §3501(a) "requires the admission" of vol- 
untary statements. Br. for the U.S. at passim. United States v. Aivarez-Sanchez, No. 92-1812, 
511 U.S. 350 (1994). At no point to the Department of j ustice tell the Supreme Court that 
§3501(a) was unconstitutional; nor did the Department address any of the complex severability 
issues that would arise if part of the statute were unconstitutional. The Department had also 
urged the Court to admit a statement pursuant to §3501 in another case, albeit not over a con- 
stitutional objection from a defendant. See Br. for the United States, United States v. J acobs, 
N 0 . 76- 1193, cert, dismissed as improvidentiy granted, 436 U.S. 31 (1978). 

See Davis v. U.S., 512 U.S. 452, 457 n.* (1994) (citing United States v. Aivarez-Sanchez, 
511 U.S. 350, 351, (1994)). The Court had also briefly raised §3501 in oral argument in a case 
argued the previous term, United States v. Green, 592 A. 2d 985 (D.C. App. 1991), cert, granted, 
504 U.S. 908 (1992). The Court, however, never published an opinion in the case, because Green 
died in prison. See 507 U.S. 545 (1993) (vacating order granting cert). 

®3512 U.S. at 465 (Scaiia, j ., concurring) (emphasis added). 

3°/d. (quoting U.S. Const., art. II, §3). 

s^Letter from Mark H. Bonner to Cathy Catterson, Clerk, United States Court of Appeals for 
the Ninth Circuit (j une 29, 1994). 
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eral Drew Days himself, to the clerk of the court for the Ninth Circuit. General 
Days then sent a letter from the Solicitor General withdrawing the earlier letter 
from the career prosecutor^^ replacing it with a new letter that blandly mentioned 
that Davis might have some relevance to the Department's pending memorandum. ^3 

Apparently not enlightened by this letter, the Ninth Circuit then ordered briefing 
by the parties on whether Davis affected its earlier ruling. This led the United 
States to file a "Supplemental Memorandum" concerning Davis.^^ Curiously, the 
memorandum's argument section fails to even argue the applicability of §3501, de- 
spite the obvious implications of the discussions of the statute in Davis. 

Unsurprisingly, the Ninth Circuit ultimately decided not to rehear the case and 
the Department sought no further review in the United States Supreme Court. 
Cheely went to trial and, despite the government's inability to use his incriminating 
statements, was fortunately convicted. But the Department's handling of the case 
effectively undercut §3501 throughout the Ninth Circuit. 

2. The department's commitment to raise § 3501 in an "appropriate" case 

After the Department's curious machinations in Cheely and Davis, there were 
those of us who strongly suspected that the J ustice Department's political ap- 
pointees had decided to reverse its long-standing policy supporting §3501. Late in 
1995, I raised these concerns in testimony before the Senate] udiciary Committee.®® 
At that same hearing, several members of the Judiciary Committee pressed this 
point with then-Solicitor General Drew Days. In response to questions from Senator 
(and former prosecutor Fred Thompson) about why the Department had not de- 
fended §3501 in these cases. Solicitor General Days denied there was some decision 
not to defend the statute: 

Well, we simply said [in Davis] that it was not properly raised and there was 
a problem with courts martial. Let me make clear. Senator, that there is no pol- 
icy in the Department, and the Attorney General has already advised the com- 
mittee of this fact, against raising 3501 in an appropriate case. Indeed, we have 
used some provisions of 3501 * * * So I think it is really a question of our mak- 
ing the decision as prosecutors when we are going to raise these issues. * * * 

The Department has to make a strategic decision in cases as to how it is 
going to use Federal statutes, and in Cheely and in Dav/s the decision was made 
not to press that particular argument. It doesn't mean to say that we won't 
under other circumstances.®^ 

Later, under questioning from Senator Biden Solicitor General Days again denied 
any decision was in place not to enforce the law: "with respect to 3501, as I indi- 
cated earlier, there is no Department policy against using 3501 in an appropriate 
case."®® 

The position taken by the Solicitor General was the same as that taken by other 
Clinton Administration political appointees at this time. For example, in response 
to a written question from Senator Flatch in an oversight hearing in 1995, Attorney 
General Reno stated: 'The Department of J ustice does not have a policy that would 
preclude it from defending the constitutional validity of Section 3501 in an appro- 
priate case."®® Indeed, the Attorney General even pointed to the Department's re- 
cent efforts on behalf of §3501 in Cheely, noting that "the most recent case in which 
we raised Section 3501 held that the statute did not 'trump' Supreme Court prece- 
dent. In a 1997 oversight hearing. Senator] eff Sessions asked Attorney General 
Reno about the statute. 


s^Letter from Drew S. Days, III, Solidtor General to Cathy Catterson, Clerk, United States 
Court of Appeals for the Ninth Circuit (J une 29, 1994) (referring to "our telephone conversation 
today"). 

®3Letter from Drew S. Days, III, Solicitor General to Cathy Catterson, Clerk, United States 
Court of Appeals for the Ninth Circuit (J une 29, 1994) (citing Davis and noting "[t]he decision 
in Davis related to Point 3" of the government's brief). I am indebted to Solicitor General Days 
for providing me copies of this letter and the letter referred to in the preceding footnote. 

®‘’Order, U.S. v. Chedy, No. 92-30257 (9th Cir. Aug. 9, 1994) (directing parties to file briefs 
"on the issue of suppression in light of the Supreme Court's decision in Davis v. U.S."). 

Supplemental Memorandum of the Unit^ States Relating to the Question Whether Appel- 
lee Cheely Waived His Right to Counsel, U.S. v. Chedy, No. 92-30257 (9th Cir. 1994). 

®®See Solicitor General Oversight: Hearing Before the Sen. Comm, on the J udidary, 104th 
Cong., 1st Sess. 72-80 (1995). 

•^^id. at 31, 33. 

®®;d. at 42. 

®®The Administration of] ustice and the Enforcement of Laws, Hearings Before the Sen. J udi- 
ciary Committee, 104th Cong., 1st Sess. 91 (J une 27, 1995) (written answer of Attorney General 
Reno to question of Senator Hatch). 

™/d. (dting United Statesv. Chedy, 21 F.3d 914, 923 (9th Cir. 1994)). 
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Sessions: A number of years ago, I think you were asked about it, and you 
indicated you wouid consider using it, some two years ago, in an appropriate 
case. Two years have passed, and that stiii has not happened * * * [D]o you 
know— has the Department of J ustice under your tenure ever asserted section 
3501? 

Reno: I understand that it was raised in United States v. Cheely * * * and 
we did not prevaii. 

Sessions: In what circuit. * * * 

Reno: Ninth Circuit. 

Sessions: Weli, that wouid be your ieast best chance of prevaiiing with 3501 
[iaughter]. * * * 

Reno: * * * what I try to do, based on the evidence in the iaw, is not create 
hypotheticais, but to say when the appropriate circumstances arise, we'ii do 
what's right. And we'ii review this, and determine when it's right, if it's right, 
and do it. 

Sessions: Weii, I just wouid ask you— I assume, then, that you are not com- 
mitting to foliow that iaw, and I think that wouid— from your previous testi- 
mony, I had understood that you wouid in an appropriate case. 

Reno: I just toid you. I'd do it if it's right in an appropriate case. 

Sessions: Weii, I'ii take that as you express it. I assume that you wiii in the 
right case, and I think it's time to assert that.i°i 
United States Attorney Eric Hoider, when his nomination to be Deputy Attorn^ in 
the Department was under consideration by thej udiciary Committee, aiso promised 
to support the statute in appropriate situations: 

Question: Do you believe that the United States Attorneys shouid invoke this 
statute in an appropriate case? 

Answer: My experience has been that we have not had significant difficuity 
in getting the federai district court to admit voiuntary confessions under Mi- 
randa and its progeny. However, I wouid support the use of Section 3501 in an 

appropriate circumstance^^ 

3. Fourth circuit litigation over §3501 in Sullivan and Leong 

The "appropriate" circumstance for raising §3501 wouid turn out to be hard for 
the current Administration to find. Indeed, in the next case presenting the issue— 
United States v. Su///Van “^—poiiticai appointees in the Department even tried to 
"unfiie" a brief fiied by a career prosecutor defending §3501. 

Robert Suiiivan was stopped by U.S. Park Poiicefor a missing iicense piate. After 
reviewing his registration, the officer did not cite him, but toid him to correct the 
probiem. Suiiivan was free to go; but the officer asked the unusuaiiy nervous Suiii- 
van if he had anything iiiegai in his car. After repeating the question a few times, 
Suiiivan owned up that he had a fuiiy ioaded revolver right under the front seat. 
Sullivan had a prior armed robbery conviction and was charged with being a felon 
illegally in possession of a gun. 

In the subsequent prosecution, Sullivan's lawyer moved to suppress the gun and 
Sullivan's statement that he had it, on the ground that the officer did not read Sulli- 
van his Miranda rights. The judge agreed, and suppressed the gun and the state- 
ment. The judge raised no suggestion that the statement was involuntary, and— 
since it was made after Sullivan was "questioned" for at most one minute, in broad 
daylight, sitting by the roadside in his own car— the voluntariness argument seems 
obvious. The judge suppressed the evidence solely because no Miranda warnings 
were given. In its opinion suppressing the statement, however, the district court 
specifically asked the higher courts to reassess whether mechanical application of 
the exclusionary rule should continue to be the law.i°'* 

Career prosecutors in the United States Attorney's Office for the Eastern District 
of Virginia appealed, arguing that no M/randa warnings were needed because Sulli- 
van was not in the officer's custody. But the Office also argued, picking up on the 
suggestion from the district court, that even if Sullivan had been in custody, the 
statement should be admitted because under §3501. The brief explained that "Con- 
gress acted within its powers in modifying Miranda's prophylactic rules" and "sec- 


Department of J ustice Oversight: Hearings Bd'ore the Sen. Comm, on the J udiciary, 105th 
Cong., 1st Sess. 89-90 (April 30, 1997). 

^°^Confirmation of Deputy Attarne/ General Nominee Eric Holder: Hearings before the Sen. 
Comm, on theJ udiciary, 105th Cong., 1st Sess. 124 (j une 13, 1997) (written response of Deputy 
Attorney General Designate Holder to question from Senator Thurmond). 

103 138 F.3d 126 (4th Cir. 1998). 

^°^SeeUnited Statesv. Sullivan, 948 F. Supp. 549, 558 (E.D. Va. 1996). 
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tion 3501 complies with the Constitution. On March 5, 1997, the brief for the 
office was filed with the Fourth Circuit. 

On March 26, 1997, the Acting Solicitor General, Walter Dellinger, submitted a 
letter to the Clerk of the Fourth Circuit Court, accompanied by a "Motion to Sub- 
stitute Redacted Brief for the United States." The letter said: "I am writing to with- 
draw the government's brief * * * and to request leave to file as a substitute the 
enclosed brief."“® The letter claimed (without presenting supporting citations or 
documentation) that the brief presented issues "that were not presented to me for 
consideration at the time I authorized the government to appeal." The accompany- 
ing motion noted that a new attorney in Washington, D.C., was to be substituted 
as counsel on the case in place of the career prosecutors handling the appeal from 
the Eastern District of Virginia. Attached to the motion was a new brief that sim- 
ply omitted the part arguing § 3501. 

Apparently anticipating the court granting the government's, motion, on March 
31, 1997, Sullivan's counsel filed a brief that did not discuss the admissibility of the 
statement under 18 U.S.C. § 3501 .i°s on April 3, 1997, the Fourth Circuit granted 
the government's motion to file the new, redacted brief. 

The Washington Legal Foundation, represented by Paul Kamenar and me, 
learned of the decision and thought that, rather than leave the Court of Appeals 
for the Fourth Circuit in the dark on this key issue, WLF should attempt to have 
the matter brought to the court's attention. On J une 26, 1997, WLF filed a motion 
to submit an amicus brief in the Sullivan case on behalf of WLF and four members 
of the Senate] udiciary Committee— Senators J eff Sessions, J on Kyi, J ohn Ashcroft, 
and Strom Thurmond. There was nothing complex about the motion. WLF simply 
asked the court to accept for filing the arguments that the career prosecutors had 
previously submitted on behalf of the statute. 

In support of its motion, WLF explained why the Court should reach the issue 
of the applicability of §3501. The Supreme Court has described § 3501 as "'the stat- 
ute governing the admissibility of confessions in federal prosecutions.'" Moreover, 
WLF observed that a few months earlier the Fourth Circuit had found it necessary 
to unanimously reject an "inexplicabl[e]" concession of error by the Clinton J ustice 
Department that evidence obtained during the course of a traffic stop should have 
been suppressed. WLF further argued at length that the government's attempted 
withdrawal of the argument based on §3501 did not license a court to ignore a con- 
trolling Act of Congress. WLF noted that the Supreme Court has instructed that the 
parties cannot prevent a court from deciding a case under the governing law simply 
by refusing to argue it. In United States National Bank of Oregon v. Independent 
Insurance Agents of America, Inc,^^^ the Court concluded that it was free to reach 
the issue whether Congress had repealed the statute the Comptroller of the Cur- 
rency had used to rule against the respondent even though the respondent had spe- 
cifically refused to make an argument to that effect both before the court of appeals 
and before the Supreme Court. The Court held that it would be absurd to allow the 
parties' decisions about what arguments to press to force the Court to decide the 
meaning of a statute that had been repealed. 'The contrary conclusion," the Court 
explained, "would permit litigants, by agreeing on the legal issue presented, to ex- 
tract the opinion of a court on hypothetical Acts of Congress or dubious constitu- 
tional principles, an opinion that would be difficult to characterize as anything but 
advisory . wlp finally noted that the parties before the court had apparently lit- 
erally colluded to remove this argument from the case. The Department of J ustice 
decided to abandon the U.S. Attorney's office's § 3501 argument as a result of a call 
from defense counsel to the Solicitor General's Office in Washington, D.C.n^ This 


i°^Brief for the United States at 18, United States v. Sullivan, No. 97-4017 (4th Cir. Mar. 
5, 1997). 

io6Letter from Walter Dellinger, Acting Solicitor General to Patricia S. Connor, Clerk, U.S. 
Court of Appeals for the Fourth Circuit, Mar. 26, 1997. 

i°iMotion to Substitute Redacted Brief for the United States, United States v. Sullivan, No. 
97-4017 (4th Cir. Mar. 26, 1997). 

i°®Br. for Appellee, United States v. Sullivan, No. 97-4017 (4th Cir. Mar. 31, 1997). 

^°^Davis V. United States, 512 U .S. 452, 457 jl994) {quoting United States v. Alvarez-Sanchez, 
114 S. Ct. 1599, 1600 (1994)). 

United States v. Stanfidd, 109 F.3d 969, 984 n.5 (4th Cir. 1997). 

111508 U.S. 439, 445-48 (1992). 

^^^Id. at 447, dted in Davis v. United States, 512 U.S. at 464 (Scalia,J ., concurring). 
ii^D^t. of j ustice Oversight: Hearings Before the Senate Comm, on the J udiciary, 105th 
Cong., 1st Sess. (Apr. 30, 1997) (remarks of Sen. Thompson) ("My understanding is that the de- 
fendant's attorney called the J ustice Department, and thej ustice Department caused this ca- 
reer prosecutor's brief [asserting 3501] to be withdrawn. * * *"). 
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was done in the teeth of a statute that governs not the conduct of private parties 
outside the courtroom, but rather the conduct of the courts themseives.^i'* 

The Department's decision to fiie a new brief not discussing §3501 aiso raised se- 
rious issues of professionai responsibiiity. Many codes of professionai responsibiiity, 
inciuding the Virginia Code of Professionai Responsibiiity, indicate that courts ex- 
pect "pertinent iaw [wiii be] presented by the iawyers in the cause/'^i^ As a resuit, 
"Where a iawyer knows of iegai authority in the controiiing jurisdiction directiy ad- 
verse to the position of his dient, he shouid inform the tribunai of its existence un- 
iess his adversary has done so."ii^ A duty of candor shouid have compelied the De- 
partment of J ustice to make the Court aware of this controiiing "iegai authority. 

The Fourth Circuit granted the motion of WLF and Senators Sessions, Kyi, 
Ashcroft, and Thurmond to fiie the brief.^is But uitimateiy the Court's ruiing gave 
it no occasion to reach the §3501 issue. The Court reversed the district court's deci- 
sion that Suiiivan had been in custody: the poiice officer, accordingiy, was not re- 
quired to give Miranda warnings. The Court then dropped a footnote on the § 3501 
issue: "Amici curiae urge that we reverse the district court on the basis of 18 U.S.C. 
§3501 (providing for the admissibiiity of confessions voiuntariiy given). Because our 
decision moots this issue and because the parties neither presented it to the district 
court nor briefed it on appeai, we deciineto address it.''^^® 

Whiie the Su/Z/van case shed iittieiight on §3501, United States y. Leong^^° was 
more iiiuminating. Whiie our motion to raise §3501 was pending before the Court 
in Suiiivan, Paui Kamenar and I iearned of another Fourth Circuit case in which 
a dangerous criminai had obtained a Fourth Circuit ruiing suppressing his confes- 
sion, with the apparent resuit that he was about to be released. In Leong, a police 
officer had made a valid stop of a vehicle for speeding. Fie had also validly obtain 
a consent to search the vehicle. During the ensuing search, the officer discovered 
a handgun on the floor behind the driver's seat. The officer retrieved the firearm, 
walked to the rear of the vehicle, and ordered all four individuals to squat and put 
their hands above their heads. The officer then asked Leong and his companions 
who owned the firearm, but no one answered. After a few moments, the driver be- 
came somewhat distraught and also asked the others who owned the firearm. When 
no one responded, the officer advised Leong and the others that they were "all going 
to be placed under arrest" until he could determine who owned the firearm. At that 
point, Leong confessed it was his gun. 

Leong was a felon, and was charged with being a felon in possession of a firearm. 
The district court, however, concluded that Leong was in "custody" when he con- 
fessed. Because he had not been his Miranda warnings at that time, it suppressed 
any evidence of the gun, making any prosecution of Leong impossible. The govern- 
ment appealed, arguing the Leong was not in fact in custody at this time. The 
Fourth Circuit, however, reluctantly affirmed the district court's suppression order 
"under the narrow facts presented by this case." An unpublished opinion to that ef- 
fect was released on J une 26, 1997. 

The Washington Legal Foundation, represented by Paul Kamenar and me, then 
filed a motion suggesting the appropriateness of sua sponte rehearing and rehearing 
en banc to examine the applicability of § 3501.^21 |n its motion, WLF explained that 
the parties had failed to appraise the Court of potentially relevant legal authority, 
specifically 18 U.S.C. §3501. In its accompanying brief, WLF argued that the issue 
was one of exceptional importance that should be considered by the full Fourth Cir- 
cuit. In particular, WLF noted that the effect of the Court's ruling was to permit 


ii'iSee 18 U.S.C. §3501 (providing that "in any [federai] criminai prosecution" a confession 
"shall be admissibie in evidence") (emphasis added): see also Davis v. United States, 512 U.S. 
452, 465 (1994) (Scaiia, J ., concurring) (§3501 "is a provision of iaw directed to thecourtS') (em- 
phasis in originai). 

ii^Va. Code Prof. Resp., Ethicai Consideration 7-20. 

ii^Sadiy, the Fourth Circuit had previous experience with the current Department of] ustice 
misrepresenting iegai issues to the court. I n one case, nine judges of the Fourth Circuit roundiy 
criticized the Department for, "on virtuaiiy every occasion when it recitefd the relevant statute's] 
requirements," "intentional[ly] omi[tting] * * * three manifestly relevant words" the statute 
contained which the Department apparently did not care for. Virginia v. Riie/, 106 F.3d 559, 
565 (4th Cir. 1997). In failing to cite §3501, the Department seems to have gone even further— 
deliberately omitting not merely three words but any reference whatever to the governing stat- 
ute. 

ii®Order, United States v. Sullivan, No. 97-4017 (Sept. 10, 1997). 

United States v. Sullivan, 138 F.3d 126, 134 n.* (4th Cir. 1998). 

120116 F.3d 1474, 1997 WL 3512414 (4th Cir. 1997 unpublished). 

iiiMotion of the Washington Legal Foundation and Safe Streets Coalition to File as Amici 
Curiae A Suggestion of Appropriateness of Sua Sponte Rehearing and Rehearing En Banc, 
United States v. Leong, 96-4876 (J uly 9, 1997). 
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the escape from justice an armed and presumptively dangerous felon. To allow this 
in the face of a federal statute to the contrary was, WLF explained, "to bestow a 
windfall benefit that seriously affects the fairness, integrity and public reputation 

of judicial proceedings." ^22 

An astonishing development then occurred. Five days after WLF filed its brief- 
before the Fourth's Circuit had an opportunity to rule on WLF's motion and even 
before the Fourth Circuit's mandate had issued returning the case to the district 
court— the Department of J ustice moved in the district court to dismiss the indict- 
ment against Leong, and a dismissal order was entered on J uly 16,1997.123 j^is ap- 
peared to be a brazen maneuver by the Department to simply avoid the § 3501 issue 
by rending the case moot, in spite of the jeopardy to public safety consequences in- 
volved in simply dismissing the indictment against a dangerous criminal. The De- 
partment's ploy in the district court, however, turned out to be without legal effect 
on the Fourth Circuit, as the Court of Appeals still retained jurisdiction over the 

case. 124 

On J uly 16, 1997, the Fourth Circuit issued an order directing the Department 
of J ustice and counsel for Leong "to submit supplemental briefs addressing the ef- 
fect of 18 U.S.C.A. §3501 on the admissibility of Leong's confession, including the 
effect of the statute on Miranda v. Arizona. * * * and any constitutional issues aris- 
ing therefrom. "125 This order seemed to present a "appropriate" case for the Depart- 
ment of J ustice to defend the statute, particularly since the Fourth Circuit had 
asked specifically for the Department's views. The Chairman and five members of 
the Senate] udiciary Committee certainly expected the Department to do this. On 
August 28, 1997, the six distinguished Senators wrote a careful letter to Attorney 
General Reno carefully analyzing the legal issues and strongly urging her to defend 
the law: 

We believe that Section 3501 is constitutional. While the Supreme Court has 
not passed on this question directly, we believe that the Court would uphold 
the statute. * * * On numerous occasions, the Supreme Court has described 
Miranda's rules as prophylactic measures that are designed to assist in effec- 
tuating the Fifth Amendment's prohibition against compelled self-incrimination, 
but that are not required by the Fifth Amendment itself, [collecting cases] 

There is direct authority for the proposition that Section 3501 * * * is con- 
stitutional. TheTenth Circuit is the only federal circuit court that, at the behest 
of the Department of J ustice, has specifically addressed the constitutionality of 
Section 3501 [citing Crocker], In that case, the district court applied Section 
3501, rather than Miranda, and admitted a defendant's statements, on the 
ground that they were voluntary. The principal holding of the court of appeals 
was that the district court acted properly and that the statute is constitutional. 
* * *126 

The Senators concluded, 'The undersigned members do not want to see a guilty of- 
fender go free due to a technical error if the J ustice Department easily can prevent 
such a miscarriage of justice by invoking the current written Iaw."i 22 

The Senators had every reason to expect that the Department would defend the 
law, as it had in earlier cases. The Senators noted the repeated assurances they had 
received from the Department that it would defend the statute in an "appropriate 
case." The Senators recounted, for example. Solicitor General Days testimony about 
the decision of the Department not to pursue §3501 further in the Cheely case,i28 
noting that "Mr. Days attributed the Department's refusal * * * to pursue the issue 
any further in the Ninth Circuit case of United States v. Cheeiy not to doubts about 
its constitutionality— indeed, he never suggested in the course of the hearing that 
the Department had any such doubts— but instead to various litigation strategy con- 
siderations. Fie specifically stated that the decision not to press the argument in 
those cases 'doesn't mean that we won't under other circumstances.'" 12 ^ Moreover, 
the Department had itself raised §3501 before, as noted in a motion for an exten- 


i22Br. of Amid Curiae WLF and Safe Streets Coaiition Suggesting the Appropriateness of a 
Sua Sponte Rehearing and Rehearing En Banc at 8, United States v. Leong, 96-4876 (4th Cir. 
J uiy 9, 1997) {quoting United States v. Perkins, 108 F.3d 512, 517 (4th Cir. 1997). 
i23SseSupp. Br. of the United States at 5, infra note 131. 
i24Sse L/n/tad States V. Rodgers, 101 F.3d 247, 251 (2d Cir. 1996). 
i250rder, United States v. Leong, No. 96-272 (4th Cir. J uiy 16, 1997). 

i26Letter from Senators Orrin Hatch, Strom Thurmond, Fred Thompson, Jon Kyi, John 
Ashcroft, and J eff Sessions to Attorney Generai J anet Reno at 3-4 (Aug. 28, 1997). 
i27;d. at 5. 

^^^Seesupra note 97 and accompanying text. 

i29Letter from Senators Orrin Hatch eta/., supra note 126, at 4-5 (quoting testimony of Soiic- 
itor Generai Drew Days). 
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Sion of time fiied when the Fourth Circuit ordered briefing in Leong on §3501. In 
response to the Fourth Circuit's order, the Chief of the Appeiiate Section of the 
Criminai Division request for additionai time stated matter-of-factiy not that there 
was some Department of J ustice poiicy against making such an argument in the 
courts of appeais, but rather to the contrary that "[t]he Department's iast attempt 
to invoke Section 3501(a) was not successfui."i^° 

In spite of aii this, the Ciinton J ustice Department, apparentiy acting at the be- 
hest of poiiticai appointees at the highest ievels, fiied a brief in Leong actuaiiy join- 
ing the defendant in arguing that the statute was unconstitutionai. The Depart- 
ment's brief advanced two daims. First, the Department asserted that the "iower 
courts" couid not reach the question of the effect of the 1968 statute because Su- 
preme Court's 1966 decision in Miranda had decided the issue: "Miranda has never 
expressiy been overruied, and it is the Supreme Court's sole province to pass on the 
continuing vaiidity of its decisions."!^! Second, the Department argued that on the 
merits, the statute was unconstitutionai, at ieast in the iower courts. The Depart- 
ment argued "we do not beiieve that the Supreme Court's jurisprudence permits this 
or any iower court to draw that the conciusion that Miranda [has been superseded 
by §3501]. "1^2 In the Supreme Court, however, things might be different: "Shouid 
the issue of §3501's vaiidity * * * be presented to the Supreme Court * * * the 
same considerations wouid not controi, since the Supreme Court (uniike the iower 
courts) is free to reconsider its prior decisions, and the Department of J ustice is free 
to urge it to do so.''^^^ The Department's brief aiso contained a footnote deciaring 
that the position in this brief "constitutes the position of the executive branch of 
the United States in the iower courts.''^^^ Shortiy thereafter, the Attorney Generai 
sent a notice to Congress that she wouid not defend §3501 in the iower courts. 

The Department's argument was joined, in a curious (and, some might say, un- 
hoiy) aiiiance, by defendant and convicted feion Tony Leong and the Nationai Asso- 
ciation of Criminai Defense Lawyers. WLF then fiied a repiy to aii of this, expiain- 
ing why §3501 was a vaiid exercise of Congressionai power to modify prophyiactic, 
evidentiary ruies created by the Supreme Court. The WLF brief expiained that 
the Miranda ruies were not constitutionaiiy required and were, therefore, subject 
to congressionai modification. 

On September 19, 1997, the Fourth Circuit issued its order deciining to rehear 
the case. The Circuit first recounted the Department's argument that iower courts 
couid not reach the question of §3501, conciuding succinctiy: "We disagree." The 
Court recounted a number of other situations where iower courts had considered 
simiiar issues and then conciuded, 'The Government is mistaken, therefore, in as- 
serting that it may not urge the appiicabiiity of § 3501 before a iower court. 7^0 
Court, however, went on to conciude that, because §3501 had been raised by WLF 
belatediy oniy on a petition for rehearing, the Court couid consider oniy whether it 
was "piain error" to suppress a confession in spite of the statute. Because the ques- 
tion of §3501 had not been piainiy settied, the Court deciined to consider the statute 
for the first time on an appeiiate petition for rehearing. 

The Leong decision seemed to set the stage for a successfui defense of §3501, if 
oniy a case couid be found in the Fourth Circuit in which the statute had been 
raised not on appeai but in the triai court. The Department, however, took pains 
to make sure that this wouid not happen. On November 6, 1997, J ohn C. Keeney, 
Acting Assistant Attorney Generai for the Criminai Division, sent a memorandum 
to aii United States noting the Department's position against §3501 in Leong and 
requiring the prosecutors to "consuitfj" with the criminai division in aii cases con- 


oint Motion for a Thirty-Day Extension of Time Within Which to Fiie Suppiementai Briefs 
in the Above Case at 3, United States v. Leong, No. 96-4876 (4th Cir.) (fiied J uiy 22, 1997) (cit- 
ing United States y. Chedy, 36 F.3d 1439, 1448 (9th Cir. 1994). 

i^iSupp. Br. for the United States at 23, United States v. Leong, No. 96-4876 (4th Cir. Aug. 
29, 1997). 

132 /d. at 18. 

133/d. at 7. 

134 ;d. at 24 n. 10. 

i33Sse eg.. Letter from Attorney Generai J anet Reno to Hon. Aibert Gore, J r., President of 
the Senate (Sept. 10, 1997). 

136 Brief of Amici Curiae WLF and Safe Streets Coaiition in Response to Suppiementai Briefs 
of the Parties and Amicus Nationai Ass'n of Criminai Defense Lawyers, United States v. Leong, 
No. 96-4876 (4th Cir. Sept. 12, 1997). 

i320rder at 3, United States v. Leong, No. 96-4876 (4th Cir. Sept. 19, 1997). 

138 ;d. at 4. 

139 /d. at 4-6. 
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cerning the voluntariness provisions of the statute.^"^° Fortunately for the statute, 
however, the Department's efforts to consign §3501 to oblivion in the trials court 
came too late, as will be recounted presently in connection with the Dickerson deci- 
sion. 


4. Section 3501 in the District of Utah and theTenth Circuit 

Before turning to this final act in the Fourth Circuit, it is necessary to complete 
the chronology of §3501 litigation by returning briefly to the Tenth Circuit. After 
theTenth Circuit's 1975 ruling in Crocker upholding §3501, one would have thought 
that other cases involving the statute would have been plentiful. Yet, while later 
cases from the Circuit had cited both Crocker and §3501 favorably,i4i by and large 
the courts and prosecutors within the Tenth Circuit appeared to be unaware of the 
decision. A few experienced, career prosecutors in that Circuit, however, realized the 
value of §3501 and attempted to use it in appropriate cases.^^^ one such case was 
United States v. Nafkha. The defendant there, Mounir Nafkha, was involved in a 
series of armed "takeover" bank robberies and was a dangerous, career criminal. 
While he had confessed to his participation in the robberies, the remaining evidence 
against him was circumstantial. Whether he would be taken off the streets— or set 
free to continue his life of crime— depended on the admissibility of his confession 
in court. 

Under Miranda, the admissibility of the confession appeared to be a close ques- 
tion. When taken into custody by federal agents, Nafkhahad made a reference to 
a lawyer that might, under the Miranda rules be possible viewed as requiring police 
to stop all questioning. The case was brought to my attention by a person who was 
concerned that Nafkha might escape justice because of the Miranda exclusionary 
rule. Ultimately, both the United States and WLF as amicus (represented by me) 
filed briefs arguing for the admission of Nafkha's confession under §3501.1^^ The 
magistrate ruled that while the §3501 argument was "logical and intriguing, this 
issue need not be reached" because police had complied with Miranda3‘^ Nafkha's 
confession was presented to the jury, and he was convicted. 

On Nafkha's appeal to the Tenth Circuit, the career prosecutor filed a brief on 
behalf of the United States defending the admission of the confession under both 
Miranda doctrine and §3501. WLF, too, filed a brief defending §3501, joined by 
the International Association of Chiefs of Police, the Law Enforcement Alliance of 
America, and other groups.i^^s While the case was awaiting argument, the Depart- 
ment filed its brief in Leong attacking §3501. The Department then sent a letter 
to the clerk of the Tenth Circuit, withdrawing the portion of the Nafkha brief by 
the career prosecutor defending §3501, and substituting as the government's posi- 
tion copies of the politically-approved brief from Leong3^'’ Curiously, in executing 
this xerox-and-file maneuver to briefing, the Department never explained why 
§3501 did not apply in theTenth Circuit. The Circuit, after all, had previously and 
specifically upheid the statute (at the behest of the Department) more than twenty 


140 Memorandum for all United States Attorneys and all Criminal Division Section Chiefs 
from) ohn C. Keeney, Acting Asst. Atty. Gen., Crim. DIv. at 2 (Nov. 6, 1997). 

i4iSee L/n/ted States v. Brown, 540 F.2d 1048, 1053 (10th CIr. 1976), cert denied, 429 U.S. 
1100 (1977); United States v. Shoemaker, 542 F.2d 561, 563 (10th CIr.), cert denied, 429 U.S. 
1004 (1976); United States v. Fritz, 580 F.2d 370, 378 (10th CIr.) (an banc), cert, denied, 439 

U. S. 947 (1978); United States v. Hart 729 F.2d 662, 666-67 (10th CIr. 1984), United States 

V. Benaiiy, 756 F.2d 773, 775-76 (10th CIr. 1985); United States \i. Fountain, 776 F.2d 878, 886 
(10th CIr. 1985); United States v. Short 947 F.2d 1445, 1450 (10th CIr. 1991); United States 
V. Caro, 965 F.2d 1548, 1552 (10th CIr. 1992); United States v. Milier, 987 F.2d 1462, 1464 (10th 
CIr. 1993); United States v. March, 999 F.2d 456, 462 (10th CIr. 1993); United States v. Gia/er, 
104 F.3d 1570, 1583 (10th CIr. 1997); see also United States v. DiGiacomo, 579 F.2d 1211, 1217- 
18 (10th CIr. 1978) (Barrett, J ., dissenting). 

142560 eg.. Govt's Resp. to Motion to Suppress at 12, United States v. Caie, No. 1;97-CR- 
9B (D. Utah 1997) (citing § 3501 and noting that Crocker "Is the law In this circuit"). 

143500 Memorandum of Amicus Curiae Washington Legal Foundation In Support of the 
United States on Issues Raised by the Defendants' Motions to Suppress Statements, United 
States V. Nafkha, No. 95-CR-220C (D. Utah Feb. 7, 1996); Government's Response to Motion 
to Suppress Statement-Nafkha, United States v. Nafkha, No. 95-CR-220C (D. Utah Feb. 7, 
1996). 

i44Report and Recommendation at 22, United States v. Nafkha, No. 95-CR-220C (Apr. 5, 
1996). 

143500 Brief of Appellee United States at 17, United States v. Nafkha, No. 96-4130 (10th CIr. 
Apr. 23, 1997). 

i46SGeBrief of Amici Curiae WLF etal., United States v. Nafkha, No. 96-4130 (10th CIr. Apr. 
28, 1997). 

i42Letter from Lisa Simotas, U.S. Dep't of J ustice, to Patrick Fisher, Clerk, U.S. Court of Ap- 
peals for theTenth CIr. (Sept. 2, 1997). 
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years earlier in Crockar'^^^ and later Circuit precedent favorably cited both Crocker 
and §3501.i"'3 jhe Leong brief from the Fourth Circuit did not argue that Crocker 
had been overruled and did not discuss later Tenth Circuit precedent. All the Leong 
brief said was that "the Tenth Circuit has not had occasion to reexamine Crocker 
in light of subsequent developments in the Supreme Court's Miranda jurisprudence. 
* * *"150 Of course, this was no reason to ignore a binding Tenth Circuit precedent 
in the Tenth Circuit. The Tenth Circuit ultimately ruled that the confession had 
been obtained in compliance with Miranda.^^^ As result, the Court stated, 'The dis- 
position of this appeal does not require us to consider whether 18 U.S.C. §3501 
overrules Miranda.^^^ 

At around this time, the Clinton J ustice Department's determined and ingenuous 
efforts to keep courts from reaching the merits of the effects of §3501 soon began 
to unravel. The Department's position was first rebuffed by a federal district court 
in Utah. There, the Safe Streets Coalition, represented by me, filed an amicus brief 
raising § 3501 and pointing out that, in the District of Utah, the Tenth Circuit's de- 
cision in Crocker was binding on the issue. The Department of J ustice, appar- 
ently at the behest of political appointees in Washington, responded by simply 
attaching to a cursory pleading its brief in the Leong case.^^^ Safe Streets replied 
by criticizing this "one size fits all" approach to briefing, explaining that the Depart- 
ment's brief from Leong in the Fourth Circuit contained no analysis of why district 
courts within the Tenth Circuit should ignore Crocker. The district court fully 
agreed, and issued a published opinion upholding §3501. The court first noted the 
Department's "curious position" agreeing with the defendant "that §3501 does not 
apply and is unconstitutional. The court rejected the Department's strange posi- 
tion, finding that the Supreme Court had repeatedly described the Miranda rules 
as not constitutionally mandated. Moreover, theTentn Circuit had "squarely upheld 
the constitutionality of" § 3501 in Crocker.^^^ The court concluded: 

The government implies that the Miranda jurisprudence since the Crocker 
case would undoubtedly persuade this circuit to alter its course if given the 
chance, but apparently the government does not want to give the Tenfn Circuit 
that chance. Given the above review of the cases and pcst-Miranda decisions, 
this court declines to so speculate, and will and must follow the precedent set 

in this circuit. 

Rivas-Lopez appeared to present an opportunity to obtain a clear-cut appellate 
ruling on the merits of §3501, as the decision surmounted the current J ustice De- 
partment's determined efforts to avoid any ruling on the issue. The case, however, 
ultimately petered out. Mr. Rivas-Lopez decided to skip bail rather than find out 
how he would fare at a jury trial for drug dealing with his confession introduced 

in evidence.150 

But the § 3501 issue was destined to reach an appellate court. 

5. The end of the road? United States v. Dickerson 

The long effort to obtain an appellate court ruling on §3501 came to a successful 
conclusion just a few months ago in the Fourth Circuit. There, the Circuit's Septem- 
ber, 1997 ruling in Leong meant that only §3501 issues raised in the trial court 
could be considered on appeal. The Department's November 1997 directive against 


’^'^^Seesupra note 51 and accompanying text. 

See supra note 141. 

i50Supp. Br. of the United States, supra note 131, at 17 n.6. 

^^^United States v. Nafkha, 139 F.3d 913, 1998 WL 45492 (unpubiished 10th Cir. Feb. 5, 
1998). 

1998 WL 45492 at *1 n.l. 

153 Memorandum of Amici Curiae Safe Streets Coaiition et ai. on the Appiicabiiity of 18 U.S.C. 
§3501 to Defendant's Motion to Suppress Statements, United States v. Rivas-Lopez, No. 97- CR- 
104G (j uiy 25, 1997). 

i54At this time, the United States Attorney for the District of Utah, my good friend Scott 
Matheson, asked that aii contacts with his office on §3501 pass through him so that he couid 
obtai n approvai from the Criminai Division in Washington for anyfiiings. 

i53Govt's Supp. Response to Defendant's Motion to Suppress, L/n/tad States v. Rivas-Lopez, 
No. 97-CR-104G (Sept. 5, 1997). 

i56Repiy Mem. of Amici Curiae Safe Streets Coaiition et ai. Repiying to the Position of the 
Dep't of J ustice and the Defendant on the Appiicabiiity of §3501, United Statesv. Rivas-Lcpez, 
No. 97-CR-104G (Sept. 12, 1997). 

United States v. Rivas-Lopez, 988 F. Supp. 1424, 1430 (D. Utah 1997). 

158 ;d, at 1435. 

leoRecentiy the District of Utah reaffirmed that §3501 superceded Miranda. See United 
Statesv. Tapia-Mendoza, 1999 WL 137658 (D. Utah Mar. 10, 1999). 
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raising §3501 in the triai court headed off any new cases in which the career 
prosecutors might raise the statute. But the Department's efforts to hermeticaiiy 
seai off aii such cases from the circuit was thwarted by one pending case invoiving 
the statute. United States v. Dickerson arose before the Department's directive 
against §3501 was promuigated. The case invoived a seriai bank robber, who had 
been taken into custody and interviewed by FBI agents. At the suppression hearing, 
the iead agent testified that he gave Dickerson his Miranda warnings, obtained a 
waiver, after which Dickerson made incriminating statements. Dickerson, on the 
other hand, testified that he gave statements in an interview, and oniy then was 
given his Miranda warnings. Such one-on-one "swearing contests" are routineiy de- 
cided in favor of iaw enforcement officers, but in this case the district court sided 
with the accused bank robber. jhe United States Attorney's Office then mobiiized 
a strong response to the district court opinion, fiiing a motion for reconsideration 
which contained affidavits from severai other officers fuiiy corroborating that 
Dickerson had been given his Miranda warnings first, consistent with standard FBI 
practice. The motion for reconsideration aiso specifically raised §3501 as a basis for 
admitting the statements. The district court, however, refused to reconsider its deci- 
sion because none of these arguments were unavailable to the prosecutors at the 
time of the first hearing. 

Career prosecutors then filed an appeal to the Fourth Circuit, arguing that the 
district court should have reconsidered its first ruling in light of the subsequently- 
provided affidavits. In the meantime, the Department's new position on §3501 had 
been announced. Consistent with that policy, the brief contained a footnote, nothing 
that the government was prohibited from raising §3501 on appeal, consistent with 
the Department's announced position in Lemg. The Washington Legal Foundation, 
r^resented by Paul Kamenar and me, filed an amicus brief arguing that §3501 was 
binding on the court, noting that, in contrast to Leong, §3501 had been presented 
to the trial court, albeit in a motion for reconsideration.i®"^ The Fourth Circuit 
granted WLF's motion to participate in oral argument, and in J anuary 1998 I trav- 
eled to Richmond and defended the statute. 

A little more than a year later, on February 8, 1999, the Fourth Circuit an- 
nounced its landmark opinion in the case, upholding §3501 against constitutional 
attack and applying its to admit Dickerson's incriminating statements. i®® In a 
lengthy opinion, the court held that "[w]e have little difficulty concluding * * * that 
§3501, enacted at the invitation of the Supreme Court and pursuant to Congress's 
unquestioned power to establish the rules of procedure and evidence in federal 
courts, is constitutional.''^®® The court noted the absence of a defense of the statute 
from the Department of J ustice, observing that the career prosecutor on the case 
"had been prohibited by his superiors at the Department of J ustice from discussing 
§3501."!®^ This was, the Fourth Circuit said, a decision "elevating politics over law. 
* * * Fortunately, we are a court of law and not politics. Thus, the Department of 
J ustice cannot prevent us from deciding this case under the governing law simply 
by refusing to argue it."^®® The Court also noted that for the parties to fail to dis- 
cuss §3501 was for them to "abdicate their responsibility to call relevant authority 
to his Court's attention," citing the Virginia Code of Professional Responsibility.^®® 
J udge Michael dissented, arguing that the court should not have reached the issue 
of the statute's application where it was not presented by the Department of J ustice. 
For purposes of this hearing, it may also be important to note that J udge Michael 


'^^^Seesupra note 140. 

i^See Memorandum Opinion, United States v. Dickerson, No. 97-159-A (E.D. Va. July 1, 
1997). 

United States v. Dickerson, 971 F. Supp. 1023 (E.D. Va. 1997), rs/'d, 166 F.3d 667 (4th 
Cir. 1999). 

of WLF in Support of Appeiiant United States, United States v. Dickerson, No. 97- 
4750 (4th Cir. Nov. 5,1997). 

U nited States V. Dickerson, 166 F.3d 667 (4th Cir. 1999). 

i®6/d. at 672. 

at 681 n.l4. 

i®®/d. at 672 (citing United States Natl Bank of Or. v. Independent Ins. Agents of America, 
Inc., 508 U.S. 439, 445-48 (1993)). 

i®®166 F.3d at 682 {citingVa. Code Prof Resp. 7-20). 

Perhaps in response to this point, the Department of J ustice sent out a memorandum to aii 
United States Attorneys in the Fourth Circuit shortiy after Dickerson, expiaining that, in re- 
sponse to motions to suppress statements, "prosecutors in the Fourth Circuit discharge their 
professionai and ethicai obiigations if they caii the district court's attention to the existence of 
Section 3501 and the Dickerson decision." Memorandum for aii U.S. Attorneys in the Fourth Cir- 
cuit from J ames K. Robinson, Asst. Attorney Generai (Mar. 8, 1999). 
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expressly stated "Congress therefore may legitimately investigate why the executive 
has ignored § 3501 and what the consequences are."i^° 

After the decision was handed down, Dickerson filed a petition for rehearing en 
banc,!"^! supported by the American Civil Liberties Union and the National Associa- 
tion of Criminal Defense LawyersA^^ jhe question then arose as to what the De- 
partment of J ustice should say, since it had "won" the case, with a little help from 
its amicus friends at WLF. At this stage, too, the Department now indisputably had 
a "reasonable" argument on behalf of the statute— specifically the argument ad- 
vanced by a respected Fourth Circuit J udge, Karen Williams, in her opinion for the 
Fourth Circuit. This point was made forcefully in a letter to the Attorney General 
by Chairman Orrin Flatch, Chair of the Senate] udiciary Committee and eight of 
his colleagues— Senators J ohn Kyi, J ohn Ashcroft, Bob Smith, Chuck Grassley, Mike 
DeWine, Strom Thurmond, Spence Abraham, and J eff Sessions. The Senators found 
the Fourth Circuit's criticism of the Department for "raising politics over law" to be 
"deeply troubling.’’^^^ The Senators went on to observe that the Department had 
pledged to defend Acts of Congress where reasonable arguments could be made: 
'The Dickerson opinion demonstrates beyond doubt that there are 'reasonable argu- 
ments' to defend 18 U.S.C. §3501. In fact, these arguments are so reasonable that 
they have prevailed in every court that has directly addressed their merits. De- 
spite this letter, the Department actually filed a brief supporting the defendant, the 
ACLU, and the National Association of Criminal Defense Lawyers in seeking re- 
hearing. The Department argued the Court's decision to apply §3501 "is error, 
and that its holding deserves reconsideration by the full court of appeals."!^® Of the 
four career prosecutors who had been handling the case up to that point, not one 
signed the Department's brief attacking §3501. 

WLF filed a reply to all this, explaining that not only was the panel decision cor- 
rect on the merits but that it made little sense to review the matter en banc. Be- 
cause the Clinton J ustice Departnent had always said that it might take a different 
position on §3 501 in the Supreme Court, it made sense to leave the case where 
it was: "Where a question seems important enough to warrant Supreme Court re- 
view in any event, and where one of the parties to a case has announced that it 
is planning on presenting a position to this Court that may change once the case 
is before the Supreme Court, it is almost impossible to see why the en banc court 
should spend its resources on the case."^^"^ On April 1, 1999, the full Fourth Circuit 
voted 8-5 to deny rehearing en banc. 

As of this writing, Dickerson will apparently file a petition for certiorari to the 
United States Supreme Court over the summer. A Supreme Court decision on 
whether to review the case will be made around October 1, with many observers 
predicting the Court will take the case. 

If the Court grants certiorari, the current Administration may finally have the 
long-awaiting "appropriate" case for defending §3501, returning to the position that 
the Department took from at least from 1969 through 1993. The recent pleadings 
of the Department have always hedged refusals to defend that statute in the lower 
court with the suggestion that things would be different in the Supreme Court. The 
Department's brief in Leong, for example, stated: "Should the issue of § 3501's valid- 
ity * * * te presented to the Supreme Court * * * the same considerations would 
not control, since the Supreme Court (unlike the lower courts) is free to reconsider 
its prior decisions, and the Department of J ustice is free to urge it to do so."i^® This 
statement gives every reason for believing that, in the Supreme Court, the Depart- 
ment will craft some sort of defense of the statute involving reconsideration of prior 
court decisions. There is no need for such complicated argumentation. Section 3501 


i™/d. at 695-98 (Michael, J ., dissenting). 

Petition for Rdnearing and Petition for Rehearing En Banc, United States v. Dickerson, No. 
97-4750 (4th Cir. Feb. 22, 1999). 

Brief of the Am. Civil Lib^ties Union in Support of Rehearing, United States v. Dickerson, 
No. 97-4750 (Feb. 20, 1999); Brief Amicus Curiae of the Nat'l Assoc, of Criminal Defense Law- 
yers in Support of D^endant-Appel lee's Petition for Rehearing, United States v. Dickerson, No. 
97-4750 (Feb. 22, 1999). 

Letter from Senator Orrin Flatch and eight members of the Senate] udiciary Comm, to At- 
torney General Reno at 2 (Mar. 4, 1999). 

174 ;d. 

i7^Br. for the United States in Support of Partial Rehearing En Banc, United States v. 
Dickerson, No. 97-4750 (Mar. 8, 1999). 

176 /d. at 6. 

i77Brief of the WLF as Amicus Curiae in Opposition to Petition for Rehearing at 3-4, United 
States y. Dickerson, No. 97-4750 (Mar. 19, 1999). 

178/d. at 7. 



58 


is fully constitutional under the Supreme Court's current jurisprudence, as the fol- 
lowing section explains. 

II. Section 3501 Compiles with the Constitution 

Section 3501 is a constitutional exercise of Congressional power, under at least 
two different theories. First, as the Dickerson opinion explains, the Miranda rules 
are not constitutionally required and thus can be overridden by Congress. A second, 
independent argument, not needed and therefore not discussed in the Dickerson 
opinion, is that §3501 is a reasonable "alternative" to Miranda, an alternative that 
accepts the invitation from the Court itself for Congress to draft alternative meas- 
ures governing confessions. Both of these arguments are explained below. 

Before turning to the specific legal arguments, however, it is important to recog- 
nize that Congress has itself made a determination that the Act is constitutional. 
While the final say on this issue is in the hands of the Supreme Court, that congres- 
sional determination is itself important evidence of the constitutionality of the stat- 
ute. It is for this reason that, when a party calls into question the constitutionality 
of an Act of Congress, a federal court assumes "the gravest and most delicate duty 
[an appellate court] is called on to perform."i73 j^e views of the people, through 
their elected representatives, deserve important consideration. 

A. SECTION 3501 IS CONSTITUTIONALLY VALID AS AN EXERCISE OF CONGRESSIONAL 
POWER TO ESTABLISH RULES OF EVIDENCE FOR FEDERAL COURT 

1. Congress has the power to establish rules of B/idence for federal court 

The Supreme Court has described §3501 as "the statute governing the admissibil- 
ity of confessions in federal prosecutions. jhe rules the statues establishes, of 
course, differ from those set by Miranda. But it is generally accepted that unless 
the rules are unconstitutional. Congress has the final say regarding the rules of evi- 
dence and procedure in federal courts. For example, the Supreme Court upheld con- 
gressional modification of a Court-promulgated rule concerning production of im- 
peaching materials on government witnesses, explaining that "[t]he statute as inter- 
preted does not reach any constitutional barrier."^®^ The Court specifically went out 
of its way to explain that Congress may trump even a conflicting Supreme Court 
procedural or evidentiary rule, so long as the Court-imposed rule was not required 
by the Constitution, noting that "[t]he power of this Court to prescribe rules of pro- 
cedure and evidence for the federal courts exists only in the absence of a relevant 

Act of Congress." 

The validity of § 3501, therefore, boils down to whether the Miranda exclusionary 
rule is required by the Constitution. "If it is," the Dickerson opinion observed, "Con- 
gress lacked the authority to enact § 3501, and Miranda continues to control the ad- 
missibility of confessions in fedeal court. If it is not required by the Constitution, 
then Congress possesses the authority to supersede Miranda legislatively, and 
§ 3501 controls the admissibility of confessions in federal court. 

2. The Miranda rights are not constitutional rights 

There can be little doubt that Miranda rights are not constitutional rights. The 
Supreme Court has emphasized that the Miranda procedures are not themselves 
constitutional rights or requirements. Rather, they are only "recommended proce- 
dural safeguards" 1S4 whose purpose is to reduce the risk that the Fifth Amend- 
ment's prohibition of compelled self-incrimination will be violated in custodial ques- 
tioning. Quite simply, to violate any aspect of Miranda is not necessarily— or even 
usually— to violate the Constitution. 

There can be no doubt that the Supreme Court, in a series of cases starting in 
the early 1970's, has repeatedly described the Miranda warnings as mere prophy- 
lactic rights that are "not themselves rights protected by the Constitution"^®^ and 
has relied on that characterization in refusing to exclude unwarned or imperfectly 
warned custodial confessions and their fruits in a variety of contexts. Because this 
has been by far the dominant Supreme Court characterization of Miranda's holding, 
and because that characterization has been necessary to, and the principal basis for. 


^'^^Fullilovev. Klutzaick, 448 U.S. 448, 472 (1980). 
i®°L/n/ted States v. Aivarez-Sanchez, 511 U.S. 350, 351 (1994). 

^^^Palermov. United States, 360 U.S. 343, 353 n.ll (1959). 
seegenerallyGrano, supra note 24, at 173-222. 

Dickerson, 166 F.3d at 688. 

Davis v. United States, 512 U.S. 452, 457-58 (1994) (internal quotation omitted). 
^<<^Michigan v. Tucker, 417 U.S. 433, 444 (1974). 
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these cases' holdings, no more is needed to demonstrate that Miranda's exclusionary 
rule is not constitutional ly mandated. If that is so, Miranda provides no basis for 
doubting § 3501’s constitutionality, which requires only the admission of "voluntary" 
confessions, that is, confessions obtained without violating the Fifth Amendment's 

prohibition against compelled self-incriminating testimony. 

It is important to emphasize that the view that Miranda rights are not constitu- 
tionally r^uired is not some "gloss" or "spin" on the Supreme Court's opinions, but 
rather the way that the Supreme Court itself has described Miranda rights. The 
Court has regularly said in cases since Miranda that the procedures it laid down 
there were not required by the Constitution, but rather were prophylactic rules de- 
signed to add extra layers of protection beyond those required by the Constitution. 
In Davis V. United States, for example, the Court referred to Miranda warnings as 
"a series of recommended procedural safeguards." In Withrow v. Wiiliams, the 
Court acknowledged that "Miranda's safeguards are not constitutional in char- 
acter. In Duckworth v. Eagan, the Court said "[t]he prophylactic Miranda warn- 
ings are not themselves rights protected by the Constitution but are instead meas- 
ure to insure that that the right against compulsory self-incrimination is pro- 
tected. "i®® In Oregon v. Elstad, the Court explained that the Miranda exclusionary 
rule "may be triggered even in the absence of a Fifth Amendment violation."i3o 

Such statements are not idle dicta, but rather a critical part of the Court's hold- 
ings. A prime illustration is New York v. Quarles,^^^ where the Court ruled that a 
confession obtained as a result of a police question "Where's the gun?," asked of a 
person with an empty gun holster suspected of having just committed a rape, was 
admissibledespite the failure to giveM/randa warnings. Similarly, in Harrisv. New 
York,^^^ and Oregon v. /-/ass,^®® the Court held that an un-Mirandized confession, 
obtained where police questioning continued after a suspect said he would like to 
call a lawyer, could be used to impeach the testimony of a defendant who took the 
stand at his own trial. The basis the Court gave for these rulings is that Miranda's 
exclusionary rule is not constitutionally required, and hence un-Mirandized confes- 
sions may constitutionally be admitted provided they are voluntary. All of these 
cases, among others, would have to be overruled if Miranda's procedures were now 
held to be constitutionally required rather than prophylactic. If a defendant's failure 
to be given Miranda warnings meant that the defendant had thereby automatically 
been "compelled" to confess, any use of his confession at trial, including the ones 
allowed by the Court in Quaries, Harris, and Hass, would be forbidden by the 5th 
Amendment of the Constitution, since it bars any use at trial of compelled self-in- 
crimination of any kind. The Fifth Amendment provides: "No person * * * shall be 
compelled in any criminal case to be a witness against himself." And indeed, the 
Supreme Court has concluded that the Fifth and Fourteenth Amendment forbid the 
use of involuntary confessions even for impeachment purposes, distinguishing Har- 
ris and Hass as involving confessions obtained after mere Miranda violations rather 
than confessions obtained in violation of the Constitution. Accordingly, the Su- 
preme Court's admission of un-Mirandized statements in Ouarles, Harris, and Hass 


i®®Many commentators have concluded that §3501 is constitutional on similar reasoning. J o- 
seph Grano, Confessions, Truth, and the Law 203 (1993); Joshua Dressier, Understanding 
Criminal Procedure 295 (1991); Paul G. Cassell, Miranda's Sodal Costs: An Empirical Reassess- 
ment, 90 NW. U. L. Rev. 387, 471-72 (1996); Stephen J . Markman, TheFifth Amendment and 
Custodial Questioning: A Response to "Reconsidering Miranda", 54 U. Chi. L. Rev. 938, 948 
(1987); Phillip J ohnson, A Statutory Replacement for the Miranda Doctrine 24 Am. Crim. L. 
Rev. 303, 307 n.8 (1987); Bruce Fein, Congressional and Executive Challenge of Miranda v. Ari- 
zona, in Crime and Punishment in Modern America 171, 180 (P. McGuigan & J . Pascale eds. 
1986); Gerald Caplan, Questioning Miranda, 38 Vand. L. Rev. 1417, 1475 & n.271 (1985). 

157 512 u.s. 452, 457-58 (1994). 

158 507 U.S. 680, 690-91 (1993). 

189 492 U.S. 195, 203 (1989) (internal quotation omitted). 

130 470 U.S. 298, 306 (1985); accord Connecticut v. Barrett, 479 U.S. 523, 528 (1987) (noting 
that "the Miranda Court adopted prophylactic rules designed to insulate the exerdse of Fifth 
Amendment rights "); Moran v. Burbine, 475 U.S. 412, 422 (1986) ("As is now well established, 
the * * * Miranda warnings are not themselves rights protected by the Constitution but [are] 
instead measure to insure that the [suspect's] right against compulsory self-incrimination [is] 
protected." (internal quotation omitted); Michigan v. Tucker, 417 U.S. 433, 444 (1974) {Miranda 
warnings are "not themselves rights protected by the Constitution"); see also Edwards v. Ari- 
zona, 451 U.S. 477, 492 (1981) (Powell, J ., concurring) (noting that the Court in Miranda "im- 
posed a general prophylactic rule that is not manifestly required by anything in the text of the 
Constitution"). 

131467 U.S. 649, 654 (1984). 

132 401 U.S. 222, 224(1971). 

133 420 U.S. 714, 722 (1975). 

i34Sse Wew J erse/ v. Portash, 440 U.S. 450, 458-59 (1979); Mince/ v. Arizona, 437 U.S. 385, 
397 (1978). 
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proves beyond argument that Miranda warnings are not required by the Constitu- 
tion, as every federal court of appeals in the country has concluded.!®^ And the 
proposition that the procedures set out in Miranda are not required by the Constitu- 
tion is the view that every Administration including this one has consistently taken 
in litigation throughout the federal court system since Miranda was decidedA^s 

All of this demonstrates quite clearly that a violation of the Fifth Amendment is 
not conclusively presumed to be present when Miranda is violated. Instead, actual 
compulsion in violation of the Fifth Amendment exists only where law enforcement 
has transgressed the standards established by the traditional voluntariness test.^®? 
In the absence of such compulsion, there is no constitutional impediment to admit- 
ting a suspect's statements despite non-compliance with Miranda.^^^ 

3. Arguments against the const! tutionaiity of § 3501 are mispiaced 

The opponents of § 3501 typically acknowledge that there is considerable force to 
this argument. Nevertheless, they claim. Congress may not overrule Miranda by 
statute because to do so would be to violate the Constitution. The problem with this 
position is that it only works if Miranda is indeed a constitutional decision in the 
strongest sense of the word. If Miranda is anything else— if it is, for example, a de- 
cision rooted in the Court's quasi -supervisory powers or the Court's ability to craft 
constitutional common law (in which the Court devised one form of remedy to guard 
against Fifth Amendment violations but acknowledged that that remedy could be re- 
placed with an alternative)— Congress has significant authority to modify Miranda's 
holding by legislation. 

To be sure, if the Supreme Court had really foreclosed any reading of Miranda 
other than that its holding is constitutionally required, there would be no basis for 
considering possible application of §3501. Flowever, one need not guess about 
whether the Supreme Court views that question as open or closed. The Supreme 
Court has said it is open. As noted earlier, in United States v. Davis^°° WLF filed 
an amicus brief in the Supreme Court, urging the Court to apply §3501 instead of 
Miranda. Far from suggesting that precedent controlled the issue, the Court ex- 
plained "the issue is one of first impress/ on." The Court ultimately concluded that 


/■^^Mahan v. Plymounth County House of Corrections, 64 F.3d 14, 17 (1st Cir. 1995); DeShawn 
V. Safir, 156 F.3d 340, 346 (2d Cir. 1998); Giuffrey. Bissdi, 31 F.3cl 1241, 1256 (3d Cir. 1994); 
United States v. Eiie 111 F.3d 1135, 1142 (4th Cir. 1997); United States v. Abrago, 141 F.3d 
142, 168-70 (5th Cir), cert, denied, 119 S.Ct. 182 (1998); United States v. Davis, 919 F.2d 1181, 
1186 (6th Cir. 1990), reh'g en ban denied, 1991 U.S. App. Lexis 3934; C/ay v. Brown, 1998 U.S. 
App. Lexis 17115, reported in tabieformat, 151 F.3d 1032 (7th Cir.); W/nsett v. Washington, 130 
F.3d 269, 274 (7th Cir. 1997); Warren v. City of Lincoln, 864 F.2d 1436, 1441-42 (8th Cir. en 
banc), cert, denied, 490 U.S. 1091 (1989); United States v. Lemon, 550 F.2d 467, 472-73 (9th 
Cir. 1977); Lucerov. Gunter, 17 F.3d 1347, 135-51 (10th Cir. 1994); Bennettv. Passic, 545 F.2d 
1260, 1263 (10th Cir. 1976). 

^^SeeCity of Boernev. Flores, No. 95-2074, Brief for the United States {Miranda cited as 
an exampie of judiciaiiy created prophyiactic ruies that "enforce" constitutionai guarantees but 
"are not constitutionaiiy compeiied"); Transcript of Orai Argument Davis v. United States, 
(Question from one of tine J ustices; "Is Miranda required by the Fifth Amendment? I thought 
it wasn't required. Flave we said it's required by the Fifth Amendment?" Response of Assistant 
to the Soiicitor Generai Seamon, speaking on behaif of the Ciinton Department of J ustice; "No, 
this Court has repeatediy made dear that the Miranda ruies are prophyiactic"); Withrow v. Wil- 
liams No. 91-1030, Brief for the United States as Amicus Curiae Supporting Petitioner (state- 
ments admitted despite Miranda vioiations shouid not serve as a basis for grants of habeas, in 
part because admission of such statements did not vioiate the Constitution); see also United 
States V. Green, No. 91-1521, Brief for the United States; Minnick v. Mississippi, No. 89-6332, 
Brief for the United States as Amicus Curiae Supporting Petitioner; Michigan v. Harvey, No. 
88-512, Brief for the United States as Amicus Curiae Supporting Petitioner; Arizona v. 
Roberson, No. 87-354, Brief for the United States as Amicus Curiae Supporting Petitioner; New 
York V. Quarles, No. 82-1213, Brief for the United States as Amicus Curiae Supporting Peti- 
tioner; Flearing on the Confirmation of Seth Waxman as Solicitor General, Committee on the 
J udiciary, United States Senate, November 5, 1997 at 101 ("It is my understanding of Miranda, 
and of the Supreme Court's further jurisprudence in this field, that the Miranda warnings 
themselves were not ever regarded as direct requirements compelled by the Constitution." Con- 
versely, I am aware of no case argued in the past nineteen Supreme Court term (which is as 
far back as the Lexis data base containing Supreme Court briefs goes) where the Department 
has taken the position in the Supreme Court that the Miranda procedures are constitutionally 
required. 

See New York v. Quarles, 467 U.S. at 654-55 & n.5, 658 n.7; Qregon v. Elstad, 470 U.S. 
at 306-09; Michigan v. Tucker, 417 U.S. at 444-45 

^^^See Davis v. United States, 512 U.S. at 458; New York v. Quarles, 467 U.S. at 654-55 & 
n.5, 658 n.7. 

/■^Seesupra note 79 and accompanying text. 

200 512 U.S. 452 (1994). 

201/d. at 457 n.* (emphasis added). 
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it would not decide the matter because it was "reluctant to do so when the issue 
is one of first impression involving the interpretation of a federal statute on which 
the Department of J ustice expressly declines to take a posit! on . "202 jhis led to a 
concurring opinion from J ustice Scalia, who consistently with the majority said he 
was "entirely open" to various arguments on § 3501. 203 Also worthy of note is United 
States V. Alvarez-Sandhez:?°^ I n that case, which, to be sure, did not involve a custo- 
dial confession, the Court identified § 3501 without qualification as "the statute gov- 
erning the admissibility of confessions in federal prosecutions."303 |\ior are Alvarez- 
Sanchez and Davis the only cases by the Supreme Court citing § 3501. Although Mi- 
randa-related cases decided by the Court in recent years have generally involved 
state proceedings to which § 3501 does not apply, the Court has cited § 3501 in sev- 
eral of them without any indication of constitutional infirmity. 

All of this suggests that the arguments of the opponents of §3501 are not well 
taken. The following subsections deal with some of their arguments in particular. 

a. VieNing M iranda rights as not constitutionaiiy required is consistent with the M i- 
randa opinion itself 

The Supreme Court's post-M/randa decisions repeatedly not only state but hold 
that that case's procedural prerequisites for admitting a custodial confession in the 
government's case in chief are "prophylactic"— meaning that a police violation of Mi- 
randa is not necessarily a violation of the Fifth Amendment and thus that 
Miranda’s rule barring admission of such confessions is not constitutionally re- 
quired. In arguing against §3501, the Department of J ustice concedes as much but 
contends that these cases should be ignored because they have "retreated" from the 
reasoning in M/randa.^o^ in fact, the Miranda opinion itself easily lent itself to this 
prophylactic reading. As Dickerson explains. 

Although the Court failed to specifically state the basis for its holding in Mi- 
randa, it did specifically state what the basis was not. At no point does the 
Court refer to the warnings as constitutional rights. Indeed, the Court acknowl- 
edged that the Constitution did not require the warnings, disclaimed any intent 
to create a "constitutional straitjacket," repeatedly referred to the warnings as 
"procedural safeguards," and invited Congress and the states "to develop their 
own safeguards for [protecting] the privilege."308 
To be sure, the Miranda opinion contains some language that can be read as sug- 
gesting that a Miranda violation is a constitutional violation because custodial in- 
terrogation is inherently compulsive^o® But notwithstanding this inherent compul- 
sion rationale— which would make every statement taken without Miranda warn- 
ings compelled and every case admitting a custodial confession as voluntary both 
before and after Miranda wrongly decided— much of the opinion is written in the 
language of prophylaxis. At various points, the Court spoke of the "potentiality" of 
compulsion and the need for "appropriate safeguards" "to insure" that statements 
were the product of free choice, as well as the possibility of Fifth Amendment rights 
being "jeopardized" (not actually violated) by custodial interrogation. 210 potential 
compulsion is of course different than inherent compulsion: jeopardizing Fifth 
Amendment rights is different from actually violating them; and assuring that Fifth 
Amendment rights are protected is different from concluding that Fifth Amendment 
rights actually have been infringed. This rationale is, therefore, prophylactic pre- 
cisely in the sense the more recent cases have used that term. 

The Court also said that "[ujnless a proper limitation upon custodial interrogation 
is achieved— such as these decisions will advance— there can be no assurance that 
practices of this nature [practices gleaned from police interrogation manuals, not 
from the records in the four cases before the Court] will be eradicated in the foresee- 
able future."3ii A prophylactic rule, of course, seeks to prevent constitutional viola- 


202 /d. at 457-58 n.*. 

2°3;d. at 464 (Scalia, J ., concurring). 

204511 U.S. 350(1994). 

205511 u.S. at 351. 

206560 eg., Crane V. Kentucky, 476 U.S. 683, 689 (1986); United States v. Raddatz, 447 U.S. 
667, 678 (1980); Brown v. Illinois, 422 U.S. 590, 604 (1975); Keeblev. United States, 412 U.S. 
205, 208 n.3 (1973). Indeed, in one case, the Court's opinion seems to have gone out of its way 
to cite § 3501. See Lego V. Twaney, 404 U.S. 477, 486 n.l4 (1972) {quoting § 3501 in full). 
202Supp. Brief for theU.S. at, United States v. Leong, No. 97-4876 (4th Cir. 1997). 
^°^Dickerson, 166 F.3d at 68^89 (qucting Miranda). 

™See Miranda, 364 U.S. at 458, 467. 
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tions in future cases rather than to discover whether a constitutionai vioiation actu- 
aiiy occurred in the case at hand. 

The Miranda Court’s treatment of the four cases before it is aiso iiiuminating. 
First, the Court did not turn to the facts of the cases untii it had devoted more than 
fifty pages to a summary of its hoiding, a history of the Fifth Amendment, a survey 
of poiice manuais, an eiaboration of its holding, and "a miscellany of minor direc- 
tives,"2i2 not actually involved in the cases. This total neglect of the facts is itself 
an indication that the Court was not interested in the actual constitutionality of 
what had occurred. When it finally turned to the facts, the Court spent only eight 
pages in concluding that all the confessions had been obtained in violation of its new 
rules. In three of the cases, including Miranda’s, the Court gave no indication that 
the defendant's statements had been compelled. Rather, it rejected the confessions 
because no "steps" had been taken to protect Fifth Amendment rights.^i^ Only in 
defendant Stewart's case did the Court suggest the existence of actual compul- 
sion. 214 

To reject a prophylactic reading would defy not only common sense, but also em- 
pirical recent observation that "very few incriminating statements, custodial or oth- 
erwise, are held to be involuntary. To violate Miranda is not necessarily to vio- 
late the Constitution— and, although ambiguous in spots, Miranda recognized this 
from the beginning.^i^ And the Department of J ustice, at least until quite recently, 
seemed to recognize this as well.^i^ 

b. The Supreme Court's appiication of Miranda to the states does not demonstrate 
that Miranda rights are constitutionai rights 

TheJ ustice Department's current refusal to defend §3501 rests primarily on Mi- 
randa application to the states. The Department has said that "[t]he most important 
indication that the Court does not regard Miranda as resting simply on its super- 
visory powers is the fact that the Court has continued to apply the Miranda rules 
to cases arising in state courts."2i8 jhe basis for Miranda’s applicability to the 
states is interesting and (as the Department itself has explained) perplexing. 219 
Nevertheless, there is no need to come to a definitive conclusion when considering 
§ 3501 , provided that there are explanations available other than that Miranda's ex- 
clusionary rule is constitutionally required. 

Several others come readily to mind. First, and most plausibly, like Mapp v. 
Ohio,^^° and Bivens v. Six Unknown Named Agents, Miranda may be a constitu- 
tional common law decision. In such cases, the Court is presented with an issue im- 
plicating a constitutional right for whose violation there is no legislatively specified 
remedy. It is conceivable that generally in such circumstances the judicial power 
may include the crafting of a remedy, and that the remedy may extend beyond sim- 
ply redressing the constitutional violation. It is clear, however, that exercising its 
powers. Congress may step in and substitute an alternative remedy that sweeps 
more or less broadly, provided the substitute remedy is adequate to correct the vio- 
lation. 222 It is also entirely possible that the States may do so as well. This theory 
(unlike the position of the Department) is consistent with the suggestion made by 
the Miranda Court itself that the national and State legislatures may substitute al- 
ternative remedial schemes for the one set out in Miranda. Unlike this case, none 
of the State cases decided since Miranda have involved an effort by Congress or the 
States to modify through legislation the scope of the remedy created by Miranda. 
Thus the continued application of Miranda to the States in the absence of such a 
legislative effort may represent no more than the application of the Court's judi- 


2i2;c(. at 505 (Harlan, j ., dissenting) 

213 ;d, at 492, 494. 

214 /d. at 499. 

213 Un/tad States V. Elie, 111 F.3d 1135, 1144 (4th Cir. 1997) (internal quotation omitted). 

2i6Ssegenera//y Grano, supra note 24, at 173-182. 

2i2Sse eg., Br. for the United States as Amicus Curiae, Withrow v. Williams, No. 91-1030 
(1992) (arguing against habeas review of Miranda claims and explaining that "the most impor- 
tant factor" is "that 'the Miranda rule is not, nor did it ever daim to be a dictate of the Fifth 
Amendment itself'" (emphasis added) (quoting Duckworth v. Eagan, 492 U.S. 195, 209 (1989) 
(O'Connor, j ., concurring)). 

2i8Supp. Br. for the U.S. at 18, United States v. Leong, No. Xxxx (4th Cir. 1997). 

2i9Sse U.S. Dept's of j ustice, Office of Legal Policy, Report to the Attorney General on the 
Law of Pre-Trial Interrogation (1986), reprinted in 22 U. Mich, j .L. Ref. 437, 550; see also Or- 
egon V. Elstad, 470 U.S. 298, 370 & 371 n.l5 (1985) (Stevens, j ., dissenting); j . Grano, Confes- 
sions, Truth, and the Law 183-198 (1993); United States v. Didrerson, 166 F.3d 667, 691 n.21 
(4th Cir. 1999) (how Miranda applies to the states is "an interesting academic question). 

220 367 U.S. 643 (1961). 

221403 U.S. 388(1971). 
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daily-created, but not constitutionally mandated, remedial scheme In the absence of 
a legislatively devised alternative. 

Second, the Miranda court may not have focused on the question whether the fed- 
eral courts have supervisory power over the States. It was, after all, resolving a slew 
of other Important Issues. Since Miranda came down, no case has arisen where a 
party has seriously presented to the Court the question whether Miranda's prophy- 
lactic approach can be reconciled with the Court's cases holding that the federal 
courts lack supervisory power over the States. 

Let there be no mistake about It, however. Both In state and federal cases, the 
Court has described Miranda as prophylactic. In Oregon v. Eistad, for example, the 
Court, In response toj ustice Stevens, said most directly that "a failure to admin- 
ister Miranda warnings Is not Itself a violation of the Fifth Amendment." 223 jo up- 
hold §3501 In a federal case, therefore, the Supreme Court need go no further than 
recognize congressional power to supercede rules that are not constitutionally re- 
quired. 

c. Miranda's appiicabiiity in federai habeas corpus does not mean it is a const! tu- 
tionai right 

The J ustice Department has additionally claimed that Miranda's constitutional 
status Is supported by the fact that Miranda claims were held to be cognizable In 
federal habeas corpus proceedings In Withrow v. Wiiiiams,^'^^ This argument, too, 
misses the mark. 

Flabeas corpus extends to persons who are In custody "In violation of the Constitu- 
tion or the laws or treaties of the United States" 225 jhe Department reasons (with- 
out further explanation) that "[b]ecause Miranda Is not a 'law' or a treaty, the 
Court's holding In Withrow depends * * * on the conclusion that" Miranda Is a con- 
stitutional right. 226 The Department must be aware, however, that what Is a "law" 
for purposes of federal habeas review Is not exclusively limited to federal statutory 
clalms.227 This has led a leading commentator to conclude that Miranda claims 
raise Issues about a "law" of the United States.228 

Of course, we do not know precisely what jurisdictional basis Withrow relied upon, 
because that Issue was not before the Court and the majority specifically wrote to 
chide the dissent for addressing a point which "goes beyond the question on which 
we granted certiorari. "229 in any event, the question surrounding §3501 Is whether 
Miranda Is ordinary constitutional law or something akin to common law, which can 
be overruled by Congress. Either way, Miranda Is cognizable In federal habeas cor- 
pus and Withrow Is unlllumlnating. 

Withrow also did not change the Court's view of Miranda as prophylactic. The 
Court In fact accepted the petitioner's premise (supported by the Department as 
amicus curiae) that the Miranda safeguards are "not constitutional In character, but 
merely 'prophylactic,'" but It rejected her conclusion that for that reason Miranda 
Issues should not be cognizable In habeas corpus. 220 The Court conceded that Mi- 
randa might require suppression of a confession that was not lnvoluntary,22i the 
reason the decision has been called prophylactic. The Withrow Court nonetheless al- 
lowed Miranda claims to be cognizable In habeas corpus for largely prudential rea- 
sons.222 I n short, Withrow In no way detracts from Miranda's stature as merely pro- 
phylactic and not constitutionally required. Whatever small doubt there may have 
been on this point was erased the following year, when the Court repeated (In Its 


223470 U.S. 298, 306 n.l (1985). Accord, eg.. New York v. Quaries, 467 U.S. 649, 655 n.5 
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225 28 U.S.C. § 2254(a). 
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meet recent discussion of the status of the Miranda ruies) that they are "not them- 
seives rights protected by the Constitution. 

B. SECTION 3501, READ IN COMBINATION WITH OTHER BODIES OF LAW, IS A CONSTITU- 
TIONALLY ADEQUATE ALTERNATIVE TO THE INFLEXIBLE MIRANDA EXCLUSIONARY 

RULE 

The foregoing argument estabiishes that §3501 is a vaiid exercise of Congress un- 
doubted power to override non-constitutionai procedures and estabiish the ruies for 
federai courts. But an aiternative, independent anaiysis ieads to exactiy the same 
conciusion: section 3501— read in combination with other bodies of iaw providing 
criminai, civii, and administrative remedies for coercion during interrogation aiong 
with the Fifth Amendment's exciusionary ruie for coerced confessions— i eaves in 
piace a constitutionaiiy adequate aiternative to the infiexibie Miranda exciusionary 
ruie. 

In Miranda itseif, the Supreme Court specificaiiy wrote to "encourage Congress 
and the States to continue their iaudabie search for increasingiy effective ways of 
protecting the rights of the individuai whiie promoting efficient enforcement of our 
criminai iaws."^^"^ The Court expiained: 

i[t] is impossibie for us to foresee the potentiai aiternatives for protecting the 
priviiege which might be devised by Congress and the States in the exercise of 
their creative ruie-making capacities. Therefore, we cannot say that the Con- 
stitution necessariiy requires adherence to any particuiar soiution for the inher- 
ent compuisions of the interrogation process as it is presentiy conducted. Our 
decision in no way creates a constitutionai straitjacket which wiii handicap 
sound efforts at reform, nor is it intended to have that effect. 

The Court conciuded that, if it were "shown other procedures which are at ieast as 
effective in appraising accused persons of their right of siience and in assuring a 
continuous opportunity to exercise it," the Miranda safeguards couid simpiy be dis- 
pensed With. 2 B 6 

TheJ ustice Department has attempted to make short work of the possibiiity that 
§3501 couid be upheid on this basis, conciuding briefiy in some of its court piead- 
ings that "Congress cannot be deemed to have taken advantage of" this invitation 
to deveiop aiternatives because "Congress simpiy relegated warnings back to their 
pre-Miranda status"2B7 This argument is misieading in at ieast two ways. 

First, in some respects the statute extends beyond the pre-Miranda voiuntariness 
iaw that existed before 1966 and beyond current Supreme Court Miranda doctrine 
today. 2 B 8 For exampie, section b(2) of the statute requires the suppression judge to 
consider whether the "defendant knew the nature of the offense with which he was 
charged or of which he was suspected at the time of the confession."2B9 This re- 
quirement actuaiiy extends beyond current case iaw, as the Supreme Court has heid 
that a suspect can waive his Miranda rights even if he does not know the offense 
about which he is being questioned. In Coiorado v. Spring, the court concluded that 
the failure of police to inform a suspect "of the subject matter of the interrogation 
could not affect [his] decision to waive his Fifth Amendment privilege in a constitu- 
tionally significant manner. Extending beyond the Spring decision, section (b)(2) 
makes the subject matter of the interrogation a relevant factor in determining 
whether to admit the statement. 

Section 3501(b)(3) also requires consideration of "whether or not such defendant 
was advised or knew that he was not required to make any statement and that any 
statement could be used against him."24i This section is broader than pre-Miranda 
law in implicitly recognizing that a suspect does not have to make any statements 
during police questioning, a position that critics of pre-Miranda case law had long 
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espoused. Section (b)(3) extends well beyond pre-Miranda case law with its apparent 
statutory recognition of a right to counsel during interrogation. Section 3501(b)(4) 
requires consideration of "whether or not such defendant had been advised prior to 
questioning of his right to the assistance of counsel. "242 And (b)(4) further requires 
consideration of "whether or not such defendant was without the assistance of coun- 
sel when questioning and when giving such confession." Before Miranda, no right 
to assistance of counsel existed during police questioning. These parts of §3501, ac- 
cordingly, provide to defendants more consideration than they had under the pre- 
Miranda voluntariness test . 243 

Second, not only does §3501 by itself go beyond the pre-Miranda rules, but the 
statute must be examined against the backdrop of all federal law that bears on the 
subject. 244 The Supreme Court will not decide whether §3501, standing in splendid 
isolation, would be an acceptable "alternative" to Miranda. The interrogation prac- 
tices of federal officers are addressed not solely in §3501 but also by other federal 
statutes and related bodies of law that provide the possibility of criminal, civil, and 
administrative penalties against federal law enforcement officers who coerce sus- 
pects. Taken together, these remedies along with §3501 form a constitutional alter- 
native to the Miranda exclusionary rule. 

Congress has established criminal penalties for federal law enforcement officers 
who willfully violate the constitutional rights of others. A federal civil rights statute 
provides that whoever "under color of any law * * * willfully subjects any inhab- 
itant of any State, Territory, or District to the deprivation of any rights, privileges, 
or immunities secured or protected by the Constitution or laws of the United 
States," shall be subject to criminal liability .245 similarly, 18U.S.C. §241 prohibits 
conspiracies to violate constitutional rights. These statutes apply to federal law en- 
forcement officers246 who obtain coerced confessions . 247 while Congress adopted 
these statutes during the Reconstruction Era, they have undergone significant judi- 
cial interpretation since Miranda. Indeed, the Supreme Court recently explicated 
the proper standard for coverage of the statute. 24 s Also, the Department's Civil 
Rights Division and the FBI now fully support enforcement of these statutes against 
federal officials .249 

Civil penalties against federal officers who violate constitutional rights are also 
now available. When Miranda was decided, as a practical matter it was not possible 
to seek damages from federal law enforcement officers who violated Fifth Amend- 
ment rights.250 That changed in 1971, when the Supreme Court decided Bivens v. 
Six Unknown Named Agents.^^^ The Court held that a complaint alleging that the 
Fourth Amendment had been violated by federal agents acting under color of their 
authority gives rise to a federal cause of action for damages. Since then, courts have 
held that Bivens actions apply to abusive police interrogations, either as violations 
of the Fifth 252 Amendment Self-1 ncrimination Clause or violations of the Due Proc- 
ess Clause. 252 

When Miranda was decided, the federal government was also effectively immune 
from civil suits arising out of Fifth Amendment violations. At the time, sovereign 
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immunity barred recovery for many intentionai torts which might normaiiy form the 
basis for such suits, inciuding faise arrest, faise imprisonment, abuse of process, as- 
sauit, battery, and maiicious prosecution. 2^3 After Miranda, Congress acted to pro- 
vide that the federai government is civiiiy iiabie for damages for conduct that couid 
impiicate Fifth Amendment concerns. In 1974, Congress amended the Federai Tort 
Ciaims Act to make it appiicabie "to acts or omissions of investigative or iaw en- 
forcement officers of the United States Government" on any subsequent daim aris- 
ing "out of assauit, battery, faise imprisonment, faise arrest, abuse of processes, or 

maiicious prosecution . "254 

In addition to these dvii remedies, there is aiso now in piacea weli-deveioped sys- 
tem providing internai discipiinary actions against federai officers who vioiate the 
reguiations of their agencies. As the Department of J ustice expiained in connection 
with the Fourth Amendment exciusionary ruie, device for preventing constitutionai 
vioiations inciude: 

(1) comprehensive iegai training * * * (2) specific ruies and reguiations gov- 
erning the conduct of empioyees, and the use of investigative techniques such 
as searches and seizures; (3) institutionai arrangements for conducting internai 
investigations of aiieged vioiations of the ruies and reguiations: and (4) discipii- 
nary measures that may be imposed for uniawfui or improper conduct. 2^5 
The Department's observations iikely appiy not merely to search and seizure vio- 
iations, but aiso to use of coercion during custodiai interrogations.^^s 
Finaiiy, it is crudai to remember that the Fifth Amendment itself provides its 
own exclusionary remedy. Actuai vioiations of the Fifth Amendment, as opposed to 
"mere" M/randa vioiations, wiii aiways iead to the exciusion of evidence— regardiess 
of whether § 3501 is upheld. 

The Miranda decision, of course, is not binding on the question of aiternatives, 
as the Court in 1966 had no opportunity to consider such subsequent developments 
as the Bivens decision in 1971 and the amendment of the Federai Tort Ciaims Act 
in 1974. As the Department of J ustice has expiained in connection with the Fourth 
Amendment exciusionary ruie, "[t]he remediai iandscape has changed considerabiy" 
since the eariy 1960s.257 Taken together, the combination of criminai, dvii, and ad- 
ministrative remedies now avaiiabie for coerced confessions— aiong with the Fifth 
Amendment's exciusion of invoiuntary statements— renders Miranda prophyiactic 
remedy unnecessary and therefore subject to modification in §3501. Unlike the Mi- 
randa exciusionary ruie, which "sweeps more broadiy than the Fifth Amendment 
itseif" and "may be triggered even in the absence of a Fifth Amendment vioia- 
tion,"258 the criminai and dvii sanctions adopted by Congress focus more narrowiy 
on conduct that directiy impiicates the Fifth Amendment proscription against "com- 
plied" self-incrimination. At the same time, they provide stronger remedies against 
federai agents who coerce confessions than does the Miranda exciusionary ruie. It 
is weli known that the exciusion of evidence "does not appiy any direct sanction to 
the individuai offidai whose iiiegai conduct" is at issue. 2^9 Thus, the Miranda exciu- 
sionary ruie wouid not be expected to have much effect on poiice intent on coercing 
confessions or otherwise vioiating Fifth Amendment standards. It should therefore 
come as no surprise that "there has been broad agreement among writers on the 
subject that Miranda is an inept means of protecting the rights of suspects, and a 
failure in relation to its own premises and objectives." 26 o 
In contrast, civil remedies directly affect the offending officer. As the Department 
itself has explained, "[ejven if successful Bivens suits are relatively rare, the mere 
prospect of such being brought is a powerful disincentive to unlawful conduct. It de- 
fies common sense to suppose that fear of a suit against [a federal] officer in his 
individual capacity, in which he is faced with the possibility of personal liability, has 
no influence on his conduct. Similarly, civil actions against the United States 
provide a tangible financial incentive to insure that federal practices comport with 
constitutional requirements. Likewise, internal disciplinary actions against federal 
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agents must be considered an important part of the caicuius. In refusing to extend 
the Fourth Amendment exciusionary ruie into dvii deportation proceedings, the Su- 
preme Court has expiained that "[b]y aii appearances the INS has already taken 
sensible and reasonable steps to deter Fourth Amendment violations by its officers, 
and this makes the likely additional deterrent value of the exclusionary rule 

small. 262 

Bearing firmly in mind that the Fifth Amendment will itself continue to provide 
an exclusionary rule for involuntary confessions. Congress acted within its powers 
in accepting Miranda’s invitation to craft an alternative regime to insure that the 
Fifth Amendment is respected by federal agents. That regime subjects officers who 
forcibly extract confessions to criminal sanctions, 26 ^ civil actions {Bivens), and ad- 
ministrative remedies (internal disciplinary rules of various agencies), and their em- 
ploying federal agencies to civil actions under the Federal Tort Claims Act.264 At 
the same time, that regime allows voluntary confessions to be used in evidence. 265 
This is an entirely reasonable, and in many ways more effective, approach to secur- 
ing respect for the values of the Fifth Amendment than the Miranda exclusionary 
rule and, therefore, is fully compatible with both the Constitution and Miranda’s 
call for Congress to develop alternative approaches .266 

c. SECTION 3501 DOES NOT "UNLEASH" FEDERAL AGENTS TO TRAMPLE RIGHTS 

Because the effects of §3501 are sometimes mischaracterized and exaggerated, it 
is important to note that a decision admitting the statements under § 3501, on what- 
ever theory, will not somehow "unleash" federal enforcement agents to trample on 
the rights of suspects. Section 3501 permits the introduction only of "voluntary" 
statements. Under the statute, the judge— not the police— determine whether the 
statement was voluntarily given. And beyond that, §3501 requires the jury, too, 
have the opportunity to assess voluntariness and, of course, the ultimate truthful- 
ness of any confession. The statute even facilitates this review by requiring the 
judge to instruct the jury to give the statement only such weight as the jury feels 
it deserves "under all the circumstances. "267 

On top of all this, many federal (and state) law enforcement agencies have their 
own policies requiring their agents to provide warnings before questioning, as just 
explained. Section 3501 itself continues to provide that warnings to suspects are rel- 
evant considerations in the voluntariness determination , 268 thereby continuing to 
provide incentives for law enforcement officers to warn suspects of their rights. The 
Dickerson opinion was quite clear on this point, stating: "[Ljest there be any confu- 
sion on the matter, nothing in today's opinion provides those in law enforcement 
with an incentive to stop giving the now familiar Miranda warnings. * * * those 
warnings are among the factors a district court should consider when determining 
whether a confession was voluntarily given. "269 

Finally, of course, the Fifth Amendment itself flatly forbids coercive interrogation 
tactics. Therefore, applying the statute will simply avoid protracted litigation over 
whether confessions should be suppressed because of close questions of technical 
compliance with Miranda. In light of all this, there can be little doubt that the stat- 
ute survives constitutional challenge. 

Hi. Miranda Harms Law Enforcement 

A final claim against §3501 is also worth considering. The Department of J ustice 
has occasionally suggested that §3501 makes no different to public safety because 


262/WS V. Lopez-Mendoza, 468 U.S. 1032, 1049 (1984). 

263 18 U.S.C. §§242, 241. 

264 28 U.S.C. § 2680(h). 

265 18 U.S.C. §3501. 

266An entirely separate argument for the constitutionality of §3501 is based on the fact that 
Congress has now rejected the factual findings underpinning Miranda's conclusion that custo- 
dial interrogation has an "inherently compelling" character. Compare Miranda, 384 U.S. at 457- 
58 with S. Rep. No. 1097, 90th Cong., 2d Sess., reprinted in 1968 U.S.C.C.A.N. 2112, 2134. 
Dickerson alluded to this argument, explaining that "Congress, utilizing its superior fact-finding 
ability, concluded that custodial interrogations were not inherently coercive." 166 F.3d at 692 
n.22. See generaily Burt, Miranda and Title 11: A Morganatic Marriage, 1969 Sup. Ct. Rev. 81, 
118-34; Monaghan, Foreword: Constitutional Common Law, 89 Harv. L. Rev. 1, 42 n.217 (1975). 
Because the §3501 is constitutional on the arguments developed in sections A and B, supra, 
there is no n^ to discuss this alternative ground for upholding the statute. 

267 18 U.S.C. § 3501(b). 

268See 18 U.S.C. § 3501(b)(3) & (4). 

269 D/ckerson, 166 F.3d at 692. 
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federal prosecutors can prevail even under the Miranda exclusionary rule. This 
claim is easy to disprove. For example, in the Dickerson case itself, the Fourth Cir- 
cuit warned that "[w]ithout [Dickerson's] confession it is possible, if not probable, 
that he will be acquitted.''^"^^ It is also worth noting that Mr. Dickerson's confession 
was critical to the arrest of J immy Rochester, another bank robber who had been 
involved in robbing a total of 17 banks in three different states, as well as an ar- 
mored car. Similarly, in a United States v. Rivas-Lopez, it will be quite difficult to 
obtain the conviction of a confessed methamphetamine dealer without the law. 2^2 
While Dickerson and Rivas-Lopez have not reached a final conclusion, there is no 
doubt about the result of the failure to apply §3501 in United States v. Leong. 
There, defendant Tony Leong was set back on the streets, in spite of the fact that 
he had confessed to being a convicted felon in possession of a firearm. 

No one has compiled a list of cases actually brought where the convictions of dan- 
gerous criminals were imperiled by this rigid exclusionary rule. The cases cited here 
involve simply my own, limited litigation experience over the last year or so, and 
a complete list of cases undermined by Miranda would clearly involve many other 
cases. 223 Even if there were such a list, of course, it would only be the tip of the 
iceberg, since there are undoubtedly many other prosecutions that are not pursued 
at all because of Miranda problems with an otherwise voluntary confession. 

At the time M/randa was handed down, dissenting] usticej ohn M. Flarlan clearly 
warned that the decision would "entail harmful consequences for the country at 
large. Flow serious those consequences may prove to be only time can tell." This 
question of Miranda’s practical effect bears not only on the importance of §3501, 
but also the whole question of the Supreme Court's Miranda jurisprudence. Since 
1966, the Supreme Court has repeatedly held that Miranda is a realistic preventive 
measure— "a carefully crafted balance designed to fully protect both the defendants' 
and society's interests." 224 if the costs of Miranda are greater than is generally ac- 
knowledged, the Court might decide to rethink the current doctrine. What, then, are 
Miranda’s Costs?225 


^'’°Confirmation of Deputy Attorney General Nominee Eric Holder: Hearings before the Sen. 
Comm, on thej udidary, 105th Cong., 1st Sess. 124 (J une 13, 1997) (written response of Deputy 
Attorney General Designate Holder to question from Senator Thurmond) ("My experience has 
been that we have not had significant difficulty in getting the federal district court to admit 
voluntary confessions under Miranda and its progeny"). 

221 Un/ted States v. Dickerson, 166 F.3d 667, 672 (4th Cir. 1999). 

222Sse988 F. Supp. at 1426-27 (describing facts; Rivas-Lopez voluntarily consented to search 
of the car, whereupon drugs were discovert inside a hidden panel; little evidence to connect 
Rivas-Lopez to the drugs, apart from his confession obtained "outside Miranda"). 

223Sse eg., OLP Report, supra note 21, at 568 (collecting "miscarriages of justice resulting 
from Miranda and related decisions); United States v. Tyler, 164 F.3d 150 (3rd Cir. 1998), cert, 
denied,— U.S.— (1999) (remanding for further consideration of Miranda issues in witness tam- 
pering case involving the killing of a government witness); United States v. Rodriguez-Cabrera, 
35 F.Supp.2d 181 (D.P.R. 1999) (suppressing incriminating admission on grounds suspect in cus- 
tody and should have received Miranda warnings); UnitA States v. Guzman, 11 F.Supp.2d 292 
(S.D.N.Y. 1998) (suppressing statement suggesting involvement in an attempted murder on 
grounds defendant was in custody and should have been Mirandized] also finding that state- 
ment was not coerced), aff'd, 152 F.3d 921 (2d Cir. 1998); United States v. Garibay, 143 F.3d 
534 (9th Cir. 1998) (reversing conviction for distribution of 138 pounds of marijuana on grounds 
defendant did not understand Miranda waiver); United States v. Foreman, 993 F.Supp. 186 
(S.D.N.Y. 1998) (Baer, J .) (suppressing some statements under Miranda on grounds discussion 
during drive to booking after defendant asked what was going on constitutKj "interrogation"); 
L/n/fed States v. Griffin, 1 F.3d 1512 (10th Cir. 1993 (reversing conviction and sentence of life 
imprisonment for distributing crack cocaine on grounds defendant was in custody and should 
have received Miranda warnings; conviction apparently obtained on retrial); United States v. 
Ramsey, 992 F.3d 301 (11th Cir. 1993) (reversing conviction for distribution of crack on grounds 
that turning and looking away from officer was invocation of Miranda right to remain silent); 
United States v. Henly, 984 F.2d 1040 (9th Cir. 1993) (reversing conviction for armed robbery; 
defendant in custody and should have been Mirandized when sitting in back of police car); State 
V. Oldham, 618 S.W.2d 647 (Mo. 1981) (defendant's conviction for horribly abusing his two-year- 
old step daughter reversed because confession admitted; second police officer who obtained 
Mirandized confession not aware of that defendant declined to make statement to first officer); 
Commonwealth v. Zook, 553 A. 3d 920 (Pa. 1989) (death sentence reversed on Miranda grounds); 
Commonwealth v. Bennett, 264 A. 2d 706 (Pa. 1970) (defendant's first degree murder conviction 
overturned because r\or\-Mirandized confession admitted; defendant acquitted on retrial); Com- 
monwealth V. Singidton, 266 A. 3d 753 (Pa. 1970) (police warning any statement could be used 
“for or against" dSendant deviated from Miranda-, defendant's conviction for beating deaths re- 
versed; defendant acquitted on retrial). 

Moran v. Burbine 475 U.S. 412, 433 n.4 (1986). 

225 Some of the material used in the following sections draws on my "Handcuffing the Cops; 
Miranda’s Harmful Effects on Law Enforcement," Report No. 218 for the National Center for 
Policy Analysis. 
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A. DECLINING CONFESSION RATES IMMEDIATELY AFTER MIRANDA 

Immediately after Miranda, a handful of researchers attempted to measure the 
effects of the decision. The studies generally suggested significant reductions in the 
number of suspects giving confessions under the new rules. For a recent article in 
the Northwestern Law Ra/iew, I exhaustively canvassed the empirical evidence on 
Miranda's social costs in terms of lost criminal cases.^^e The direct information— 
before-and-after studies of confession rates in the wake of the decision— indicates 
that Miranda significantly depressed the confession rate.^^T por example, in 1967, 
research revealed that confession rates in Pittsburgh fell from 48 percent of suspects 
questioned by detectives before the decision to 29 percent after. Similarly, New 
York County District Attorney Frank Flogan testified before the Senate] udiciary 
Committee that confessions fell even more sharply in his jurisdiction, from 49 per- 
cent before Miranda to 14 percent after. ^79 
Virtually all of the studies just after Miranda found that confession rates had de- 
clined, as shown in Figure 1. The sole exception was a study in Los Angeles, which 
has been revealed to be 280 badly flawed. 


^■^spaul G. Cassell, Miranda’s Social Costs: An Empiricai Reassessmmt, 90 Nw. U. L. Rev. 
387 (1996). 

^■^^The term "confession" rate as used here Includes not only full confessions to a crime but 
also "Incriminating statements" useful to the prosecution. 

^■^sRIchard H. Seeburger and R. Stanton Wettick J r., Miranda In Pittsburgh— A Statistical 
Study, 29 U. Pitt. L. Rev. 1, 12-13 (1967). 

^™Sse Controlling Crime through More Effective Law Enforcement: Hearings before the Sub- 
committee on Criminal Laws and Procedure of the Senate Committee on the J udiciary, 90th 
Cong., 1st Sess. 1120 (1967) [hereinafter Controlling Crime Hearings]. 

280The study gathered evidence on "confessions" before Miranda and "confessions and other 
statements" after Miranda. Because this latter category Is broader than the first, It Is Impossible 
to meaningfully compare the two statistics. The law clerk who actually collected the data agrees 
that the figures from Los Angeles "prove nothing." See Paul G. Cassell, Miranda's “N^iigibie" 
Effect On Law Enforcement: Some Skeptical Observations, 20 Harv. J .L. & Pub. Pol'y 327, 332 
(1997) (quoting now-U.S. Court of Appeals] udge Stephen S. Trott, who collected the data). 
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The reliable data from the before-and-after studies show that confession rates 
fell by about 16 percentage points after Miranda. In other words, if the confession 
rate was 60 percent before Miranda,, it was 44 percent after— meaning that in 
about one of every six criminal cases Miranda resulted in a lost confession. The reli- 
able studies also indicate that confessions are needed in about 24 percent of all 
cases to obtain a conviction. Combining these two figures produces the result that 
about 3.8 percent (16 percent x 24 percent) of all criminal cases in this country are 
lost because of the restrictions imposed by Miranda. Extrapolating across the 
country, each year there are 28,000 fewer convictions for violent crimes, 79,000 
fewer for property crimes, and 500,000 fewer for crimes outside the FBI crime index. 

B. RECENT DATA ON LOWERED CONFESSION RATES 

These estimates of Miranda's harmful effects come solely from before-and-after 
studies that rely on data from the months immediately preceding and following Mi- 
randa. The studies accordingly fail to capture Miranda’s long-term effects, effects 
that would reflect criminal suspects' full understanding of the protection Miranda 
offers them. To gain a better view of Miranda’s historic effects, we need some solid 
statistical indicator that extends beyond 1967 and, indeed, into the 1990's. 

In theory, the ideal study would review confession rates since 1967 to see wheth- 
er, despite initial declines after the decision, the rates have since "rebounded"— in 
other words, a before-and-after study of confession rates over several decades rather 
than several months. Unfortunately, no such statistics exist. The only figures that 
do exist were gathered by individual researchers for particular cities on a one-time 
basis. Although broad generalizations are hazardous, confession rates before Mi- 
randa were probably 55 percent to 60 percent. After Miranda, the few studies 
available reveal lower confession rates. The most recent empirical study, in 1994 in 
Salt Lake County, Utah, found an overall confession rate of only 33 percent, as 
shown in Figure 1 1 .^84 


281 Data from L.A. are excluded for the reasons given in the preceding note; from the District 
of Columbia because police did not generally follom the Miranda requirements, and from Chi- 
cago because the data are limited to homicides. See Cassell, supra note 276, at 418. 

282560 Cassell, supra note 276, at 438-39. For further discussion of this estimate, compare 
Stephen J . Schulhofer, Miranda’s Practicai Effect: Substantiai Bend’its and Vanishingiy Smali 
Sodai Costs, Nw. U. L. Rev. 500 (1997) with Paul G. Cassell, Ali Benefits, NoCosts: TheGrand 
iiiusion of Miranda's Defenders, Nw. U. L. Rev. 1084 (1996). 

283500 Paul G. Cassell & Bret S. Hayman, Poiice Interrogation: An Empirical Study of the 
Effects of M iranda, 43 UCLA L. Rev. 839, 871 (1996); see a/so Christopher Slobogin, Criminal 
Procedure: Regulation of Police Investigation: Legal, Historical, Empirical and Comparative Ma- 
terials 6 (1995 Supp.) (concluding that a 64 percent confession rate is "comparable to pre-Mi- 
randa confession rates"). Cf George S. Thomas III, "Plain Taik About the Miranda Empiricai 
Debate: A ’Steady-State’ Theory of Confessions," 43 UCLA L. Rev. 933, 935-36 (1996) (deriving 
lower estimate with which to compare studies). 

284 5 00 Cassell & Hayman, supra note 283, at 869. For an interesting though ultimately 
unpersuasive argument that the Salt Lake County confession rate is actually higher, seeThom- 
as, supra note 283, at 944-53. 
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FIGURE il 
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This Salt Lake city data is generally consistent with such other data as is available. 
Richard Leo's 1993 study from Berkeley, California, found an in-custody questioning 
success rate by detectives of 64 percent. If we adjust this figure for comparability 
with earlier studies, it translates into an overall confession rate of about 39 per- 
cent. A 1979 National Institute of J ustice study of J acksonville, Fla., and San 
Diego, Calif., reported confession rates of 33 percent and 20 percent, respectively. 
When statements admitting presence at a crime scene are added, the overall rates 
for incriminating statements rise to 51 percent and 37 percent, respectively . a 
1977 study of six cities reported a confession rate of 40 percent. ^87 

Taken together, these studies suggest that confession rates have been lower since 
Miranda. But this conclusion, too, could be attacked on the grounds that studies 
from individual cities may not be applicable across the country. Because no national 
data exist, we must search for an alternative measure. 

C. DECLINING CRIME CLEARANCE RATES AFTER MIRANDA 

The most meaningful alternative measure of the frequency of confessions is the 
clearance rate— the rate at which police officers "clear," or solve, crimes. Since at 
least 1950, the Federal Bureau of Investigation has collected clearance rate figures 
from around the country and reported this information annually in the Uniform 
Crime Reports.^^^ The clearance rate appears to be a reasonable (if understated) al- 
ternative measure for the confession rate. If Miranda prevents a confession, a crime 
may go unsolved. As one leading police interrogation manual explains, "Many crimi- 
nal cases, even when investigated by the best qualified police departments, are ca- 
pable of solution only by means of an admission or confession from the guilty indi- 
vidual or upon the basis of information obtained from the questioning of other crimi- 
nal suspects. "289 

Clearance rates have been widely viewed— especially by defende-s of the Miranda 
decision— as a statistic that would reveal its effects. For example, a widely cited 
passage in Professor Stephen Schulhofer's 1987 article praising Miranda reported 
the prevailing academic view that, while some studies suggested declining confes- 
sion rates after the decision, within a "year or two" clearance "rates were thought 
to be returning to pre-Miranda levels. 28° While an apparent consensus exists that 
clearance rates at least partially gauge M/randa's impact, one note of caution should 
be sounded. Police can record a crime as "cleared" when they have identified the 
perpetrator and placed him under arrest, even where the evidence is insufficient to 
indict or convict . 291 As a result, clearance rates fail to capture any of Miranda’s 
harmful effects if these show up only after a crime has been cleared. This means 
that clearance rates understate Miranda's effects. 

Surprisingly, no one has made a close examination of the national data from the 
FBI's Uniform Crime Reports. In a recently published article. Professor Richard 
Fowles and I showed that crime clearance rates fell sharply all over the country im- 
mediately after Miranda and remained at these lower levels over the next three dec- 
ades.292 For example, in both 1966 and 1967 the FBI reported that a drop in clear- 
ance rates was "universally reported by all population groups and all geographic di- 
visions. "293 A long-term perspective on crime clearance rates comes from plotting 
the FBI's annual figures. Figure III illustrates the national crime clearance rate 
from 1950 to 1995 for violent crimes (nonnegligent homicide, forcible rape, aggra- 
vated assault and robbery). 


28^566 Cassdl & Hayman, supra note 283, at 926-30 (discussing Richard A. Leo, InsideThe 
Interrogation Room, 86J . Grim. L. & Criminoiogy 266 (1996)). 

286 p|Qyd Feeney et ai., Arrests Without Conviction: How Often They Occur and Why 142 
(1983). 

287560 Gary D. Lafree, Adversarial and Nonadversarial J ustice: A Comparison of Guilty Pleas 
and Trials, 23 Criminoiogy 289, 302 (1985). 

288SGe F ederai Bureau of Investigation, Uniform Crime Reports, Crime in theUnited States 
1995 (1996) [hereinafter cited as L/CR-year]. 

289Fred E. Inbau et ai., Criminai Interrogation and Confessions at xiv (2d ed. 1986). 

290Stephen J . Schuihofer, Reconsidering M iranda, 54 U. Chi. L. Rev. 435, 436 (1987). 

29iFederai Bureau of Investigation, Uniform Crime Reporting Handbook 41-42 (1984). 

292paui G. Casseii & Richard Fowies, Handcuffing the Cops? A Thirty Year Perspective on 
Miranda's Harmful Effects on Law E nforcement, 50 Stan. L. Rev. (1998). For more detaiis about 
our anaiysis of dearance rates, inciuding methodoiogicai issues, seeibid. For further discussion 
of this anaiysis, compare) ohn J . Donohue III, Did Miranda Diminish Police Effectiveness?, 50 
Stan. L. Rev. 1147 (1998) (confirming some aspects of the analysis and raising questions about 
others) with Paul G. Cassdl and Richard Fowles, Falling Clearance Rates After Miranda: Coinci- 
denceOr Consequence, 50 Stan. L. Re/. 1181 (1998) (responding to Donohu^. 

293L/CR-1966, supra note 288, at 27; L/CR-1967, supra note 288, at 30. 
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FIGURE 111 
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As the numbers show, violent crime clearance rates were fairly stable from 1950 to 
1965, generally hovering at or above 60 percent. Th^ even increased slightly from 
1962 to 1965. Then, in the three years following Miranda, the rates fell dramati- 
cally— to 55 percent in 1966, 51 percent in 1967 and 47 percent in 1968. Violent 
crime clearance rates have hovered around 45 percent ever since— about 15 percent- 
age points, or 25 percent, below the pre-Miranda rate. Because Miranda probably 
took effect over several years— while both police practices and suspect talkativeness 
adjusted to the new rules— simple visual observation of the long-term trends sug- 
gests that Miranda substantially harmed police efforts to solve violent crimes. 

The annual crime clearance rate during the same period for the property crimes 
of burglary, vehicle theft and larceny present the same pattern, as shown in Figure 
IV. The rate at which police cleared property crimes fluctuated somewhat from 1950 
to 1960, declined from 1961 to 1965, then fell at an accelerating rate from 1966 to 
1968 and generally stabilized thereafter. Flere again, during the critical post-M/- 
randa period, clearance rates dropped, although somewhat less dramatically than 
clearance rates for violent crime. 
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The graphs of crime clearance rates, particularly violent crime clearance rates, 
nicely fit the handcuff! ng-the-cops theory advanced by Miranda’s critics and dis- 
prove the suggestion that there was any sort of "rebound" of clearance rates after 
the decision. Defenders of Miranda nonetheless might argue that this does not prove 
any causal link between the drop in clearance rates and the Supreme Court's new 
rules. 294 The link, however, is strongly suggested by the striking timing of the sharp 
drop, originating in 1966 (and not earlier) and concluding in the year or two after. 
Moreover, it is important to recall that it was Miranda's defenders who first sug- 
gested exploring clearance rates as evidence of Miranda’s effects. 

The connection between the decline in clearance rates and Miranda was contem- 
poraneously recognized. During the critical 1966-68 period, the Uniform Crime Re- 
port listed as explanatory causes for falling clearance rates "court decisions which 
have resulted in restrictions on police investigative and enforcement practices" along 
with "the sharp increase of police workloads in criminal and noncriminal matters; 
the almost static ratio of police strength to population, which is not commensurate 
with the sharp increase in crime: and the increasing mobility of those who commit 

crimes. "295 

Assessments from law enforcement officers who questioned suspects both while 
free from and subject to Miranda’s constraints confirm the importance of Miranda 
in the drop in clearance rates. Perhaps the best interviews of officers on the streets 
were conducted by Otis Stephens and his colleagues in Knoxville, Tenn., and Macon, 
Ga., in 1969 and 1970. Virtually all the officers surveyed believed that Supreme 
Court decisions had adversely affected their work, and most blamed Miranda.^^ 
Similarly, in New Haven, Conn., Yale students who observed interrogations during 
the summer of 1996 interviewed most of the detectives involved plus 25 more. They 
reported that "[t]he detectives unanimously believe [Miranda] will unjustifiably 
[help the suspect ]. "297 They also reported that "[tjhe detectives continually told us 
that the decision would hurt their clearance rate and that they would therefore look 
inefficient." Law student Gary L. Wolfstone sent letters in 1970 to police chiefs and 
prosecutors in each state and the District of Columbia. Most agreed that Miranda 
raised obstacles to law enforcement. 298 in "Seaside City," J ames Witt interviewed 
forty-three police detectives some time before 1973. Witt reported that the detectives 
"were in almost complete agreement over the effect that the Miranda warnings were 
having on the outputs of formal interrogation. Most believed that they were getting 
many fewer confessions, admissions and statements * * * [and] were quick to refer 
to a decline in their clearance rate when discussing problems emanating from the 

Miranda decision . "299 

While other social changes in the 1960's might have affected police performance, 
these changes are unlikely to account for the sharp 1966-68 drop in clearance rates. 
For example, although illegal drug use certainly increased during the 1960's, the in- 
crease continued into the 1970's and 1980’s. Other social changes may have had 
some indirect effect on police effectiveness, but again such long-term changes are 
not strong candidates for an unexplained portion of the 1966-68 drop in clearance 
rates. Finally, the conclusion that Miranda caused a significant part of the 1966- 
68 decline in clearance rates is supported by a wide range of information, and also 
by common sense. The conclusion suggested here is simply that when the Supreme 
Court imposed unprecedented restrictions on an important police investigative tech- 
nique, the police became less effective. This is not a counterintuitive assertion, but 
instead a logical one. 

As theory and contemporaneous police reports suggest that the Miranda decision 
was a primary cause of the 1966 to 1968 drop in clearance rates, so do standard 
statistical techniques. The generally accepted device for sorting through competing 
possibilities is multiple regression analysis. 

The first step in developing a regression model is to identify relevant variables 
for the equations. For our dependent variable. Professor Fowles and I used clear- 


294SGe Stephen J . Schulhofer, Miranda and Ciearance Rates, 91 Nw. U. L. Rev. 278 (1996). 
295UCR-1967, supra note 288, at 30. 

296Sse Otis H. Stephens et ai., Law Enforcement and the Supreme Court: Police Perceptions 
of the M iranda Requirements," 39 Tenn. L. Rev. 407 (1972); see also Otis H. Stephens J r., The 
Supreme Court and Confessions of Guiit (1973). 

297SGe Project, Interrogations in Naw Haven: The Impact of Miranda, 76 Yaie L.J . 1519, 1611- 
12 (1967). 

298SGeGary L. Wolfstone, Miranda— A Surv^ of Its I mpact, 1 Prosecutor 26, 27 (1971). 

299J ames W. Witt, Noncoerdve I nterrogation and the Administration of Criminal J ustice The 
Impact of Miranda on Police Effectuality, 64 J . Crim. L. & Criminology 320, 325, 330 (1973). 
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ance rates at a national level based on FBI data.^°° For control variables, the factor 
most commonly cited as affecting the clearance rate is the crime rate. The standard 
argument is that as police officers have more crimes to solve, they will be able to 
solve a smaller percentage of them. Apart from the clime rate, the most often cited 
factors influencing clearance rates are law enforcement officers and expenditures on 
law enforcement. To control for such influences, we added variables for the number 
of law enforcement personnel per capita and the dollars spent on police protection 
per capita by state and local governments, adjusted for inflation by the consumer 
price index. We also controlled for the interactions between these variables and the 
overall number of crimes— what has been called the "capacity" of the system.^°i 
Other variables have been identified in the criminal justice literature as having 
some bearing on clearance rates or, more generally, crime rates. We controlled for 
the percentage of juveniles in the population, the unemployment rate, disposable per 
capita real income, labor force participation, live births to unmarried mothers, levels 
of urbanization and the distribution of crimes committed in large and small cities. 
Finally, to capture the effects of the M/randa decision, we included a "dummy" vari- 
able in the equations. This was assigned the value of 0 before Miranda, y -2 in the 
year of Miranda (1966) and 1 thereafter. 

The findings, which have been detailed elsewhere, are that Miranda had a sta- 
tistically significant effect on clearance rates for both violent and property crimes. 
The coefficient associated with the Miranda variable implies that violent crime 
clearance rates would be 6.7 percentage points higher without Miranda. The coeffi- 
cient associated with the Miranda variable indicates that property crime clearance 
rates would be 2.2 percentage points higher. In 1995 the violent crime clearance 
rate was 45.4 percent and the property crime clearance rate 17.7 percent: The 
regression equations thus suggest that without Miranda the violent crime clearance 
rate would have been 50.2 percent (43.5 percent + 6.7 nepyev'c) avS TT|e TtpoTiEpTu 
\|/pi[i£ \((^8apaV\|/E paTE QOGXS T|aC0E pEEV 19.9 TlEpyEV'C (17.7 TlEpyEVT + 2.2 7lEp\|rEVT). 

These findings are for the total categories of "violent" and "property" crime. There 
is a danger, of course, that such aggregations may obscure what is happening in 
individual crime categories. For this reason, we ran separate regressions on the in- 
dividual violent and property crimes. Except for robbery, all exhibit a long-term 
downward trend, but not a sharp downward break in the 1966 to 1968 period. The 
sharp reduction in robbery clearances suggests that robbery clearances are the most 
likely to be affected by Miranda. The results of the regression analysis confirm that 
Miranda had a significant effect on robbery clearances but not on other violent 
crimes.^°^ 

Clearances of property crimes (burglary, larceny and vehicle theft) all exhibit a 
long-term downward trend. Larceny and vehicle theft clearances show particularly 
sharp drops in the 1966 to 1968 period, while the sharp drop in burglary clearances 
extends from 1961 to 1968. These visual observations track the regression results. 
The Miranda variable has a statistically significant downward effect on clearance 
rates for larceny and vehicle theft. For burglary, the Miranda variable is not statis- 
tically significant at the conventional 95 percent confidence level (but is significant 
at a 90 percent confidence level ).^°5 

The regression equation controls for two of the factors cited in the Uniform Crime 
Report as possible reasons for the clearance rate decline: the increase in police work- 
loads and the static ratio of police strength. Increased mobility of those committing 
crimes is possible, but seems an unlikely explanation for a sudden, three-year shift 
in crime clearance rates. Increasing mobility could affect clearances only over the 
long haul. That leaves the first factor— "court decisions which have resulted in re- 


3°0FBI dearance rates have been critidzed as subject to interdepartmental variations in what 
constitutes solving or "clearing" a crime, but the figures used here come from the aggregate na- 
tional clearance rate, comprised of reports filed by thousands of law enforcement agencies. As 
a result, they should be reliable for present purposes. SeeJ ames Alan Fox, Forecasting Crime 
Data: An Econometric Analysis 7 (1978) (concluding that the problem of data manipulation is 
"not overly troublesome" for time series analysis that "does not involve cross-sectional data, but 
rather a time series from the same population"); Charles R. Tittle and Alan R. Rowe, Certainty 
of Arrest and Crime Rates: A Further Test of the Deterrence Hypothesis, 52 Social Forces 455, 
456 (1974) (although manipulation is possible, "such biases would seem to be distributed 
throughout the various police departments so that the validity of a study which examines inter- 
nal variations in the entire body of data * * * would be unaffected"). 

^“SseSchulhofer, supra note 294, at 291. 

3°2SGe Cassell & Fowles, supra note 292, at 1086, 1088. 

3°3UCR-1994, supra note 288, at 208 Table 25. 

^“Sse Cassell & Fowles, supra note 292, at 1085-86. 

^°^Seeid. at 1087-88. 
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strictions on police investigative and enforcement practices"— as the logical can- 
didate for explaining the sudden drop in clearance rates. 

Sometimes it is argued that clearance rates declined after Miranda for a good rea- 
son: the police were forced to abandon unconstitutionally coercive questioning tech- 
niques. On this view, declining clearance rates measure not the social cost of crimi- 
nals unfairly escaping, but rather the social benefit of police abandoning impermis- 
sible questioning techniques. This explanation is far-fetched for two reasons. First, 
genuinely coerced confessions were, statistically speaking, rare at the time of Mi- 
randa. It appears to be common ground in the literature that, as the result of in- 
creasing judicial oversight and police professionalism, coercive questioning methods 
began to decline in the 1930's and 1940's.^°® By the 1950's, coercive questioning had, 
according to a leading scholar in the area, "diminished considerably."^°^ When the 
Supreme Court began issuing more detailed rules for police interrogation in the 
1960's, it was dealing with a problem "that was already fading into the past."^°® 
Chief] ustice Warren's majority opinion in Miranda, while citing the Wickersham 
Report and other accounts of police abuses, acknowledged that such abuses were 
"undoubtedly the exception now" and that "the modern practice of in-custody inter- 
rogation is psychologically rather than physically oriented. At about the same 
time, the President's Commission on Law Enforcement and the Administration of 
J ustice reported that "today the third degree is almost nonexistent" and referred to 
"its virtual abandonment by the police."^i° The empirical surveys provide good sup- 
port for Professor Gerald Rosenberg's assessment: "Evidence is hard to come by, but 
what evidence there is suggests that any reductions that have been achieved in po- 
lice brutality are independent of the Court and started before Miranda."^^^ Second, 
beyond the relative infrequency of unconstitutional interrogation techniques, the Mi- 
randa rules themselves were not well tailored to prevent coerced confessions. J us- 
tice Flarlan's point in his Miranda dissent has never been effectively answered. Fie 
wrote: 'The new rules are not designed to guard against police brutality or other 
unmistakably banned forms of coercion. Those who use third-degree tactics and 
deny them in court are equally able and destined to lie as skillfully about warnings 
and waivers."^^^ It is not clear why police using rubber hoses before M/randa would 
have shelved them afterwards— at least in the generally short time period following 
the decision during which the confession rate changes were observed. 

Flaving considered various models for the Miranda effect, it may be thought use- 
ful to have a short summary of the findings and the range of the possible effect of 
the decision on clearance rates. Table I displays the pertinent information. 


3°6SGe Cassell, supra note 276, at 473-74, collecting references. 

3°"' Richard A. Leo, From Coerdon to Deception: The Changing Nature of Police Interrogation 
in America," 18 Crime, Law & Social Change 35, 51 (1992). 

Bospred P. Graham, The Self-1 nfl I cted Wound 22 (1969). 

Miranda, 384 U.S. at 448-49. 

310 President's Commission on Law Enforcement and Administration of J ustice, the Challenge 
of Crime In a Free Society 93 (1967). 

3iiGerald N. Rosenberg, The Hollow Hope: Can Courts Bring About Social Change? 326 
(1991). 

^'^Miranda, 384 U.S. at 505 (Harlan, J ., dissenting). 
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TABLE I 


Summary of the Range and 
Size of the Effect of the Miranda Variable 


Crime 

1995 

Clearance Rates 

Range of 

Mimm^a Effect 

Percentage 
Increase Without 
Miranda 

1^5 Additional 
Cleared Crimes 
Without Miranda 

Vioknt 

43.59c 

3,7%-8.9% 

8.556-20.4%- 

56,0000 36,000 

Murder 

63.2% 

0%^ 

0% 

0 

Rape 

50.8% 


0% 

0 

Robbery 

24.2% 


L;.OrL^29.7% 

8,000-36,000 

As-sault 

54.4% 

()%■'' 

0% 

0 

Properly 

17.7%: 

0.7%-2.9% 

3.9%-16,3% 

72,000-299,00(1 

Burglary 

!2.S% 

0-8%-3-7% 

6,2%-28.9% 

1 7.000-82,000 

I.aj-ceny 

20,1% 

0J%-2.4% 

0.4%-! 1.9% 

6,000-163,000 

Vehicle 

13.2% 


!2.R%-4.5.4% 

23,000.78,000 


- no robust, statisncaliy significant Miranda effect found. 

Source; Paul G. Cas.sef! and Richard Fowle.s. “Handcuffing the Cops? A 30-Year Perspective on Miranda 's Harmful 
EfYects on Law Enforcement," 50 Stanford Law Review 1055, 


60 



81 


The first column sets out the clearance rate for the various crime categories for 
1995— for example, a 24.2 percent clearance rate for robbery. The second column 
shows the range of the Miranda effect found in considering all possible combinations 
of the variables in our equations.^^^ For example, depending on the model specifica- 
tion, robbery clearances were somewhere between 1.6 and 7.2 percentage points 
lower, depending on what variables one includes or excludes. To provide some con- 
text for these figures, the third column sets out the rate at which clearances would 
have increased without the Miranda effect. For example, given that only 24.2 per- 
cent of robberies were cleared in 1994, increasing the clearance rate by 1.6 to 7.2 
percentage points would have meant the clearance of 6.6 percent to 29.7 percent 
more robberies. Because of interest in the absolute number of crimes affected, we 
estimate in the last column how many more crimes would have been cleared in 1995 
in the absence of the Miranda effect. Our equations suggest, for instance, that with- 
out M/randabetween 8,000 and 36,000 more robberies would have been solved in 
1995. It should be emphasized again that these estimates are quite conservative. 
They capture only Miranda’s impact on crime clearances, ignoring some of the ef- 
fects on prosecutions and convictions at later points in the criminal justice system. 

Our equations suggest a Miranda effect on clearance rates for robbery, larceny 
and vehicle theft (and possibly burglary), but not homicide, rape and assault. What 
could explain this pattern? No doubt the reasons are complex, but reasonable possi- 
bilities suggest themselves. 

What might be loosely called crimes of passion or emotion— murder, rape and as- 
sault— were apparently unaffected by Miranda, while crimes of deliberation— rob- 
bery, larceny, vehicle theft and possibly burglary— were affected. These categories 
are oversimplifications: obviously there are coolly calculated murders and impulsive 
car thefts. But if the generalizations are more often correct than incorrect, they cor- 
respond with the larger body of evidence suggesting that Miranda more substan- 
tially affects police success in dealing with repeat offenders and professional crimi- 
nals.^!^ 

Still another explanation is that police may more often clear some kinds of crimes 
through confessions. A study of the New York City Police Department around the 
time of Miranda reported widely varying ratios of clearances to arrests across crime 
categories.^!^ The ratio of clearances to arrests is well in excess of 1 for some 
crimes— specifically burglary, grand larceny, grand larceny vehicle and robbery. Po- 
lice might arrest, for example, a professional burglar who would confess not only 
to the burglary for which he was apprehended, but to several he had previously 
committed. For other crimes-specifically homicide, rape and assault— the ratio was 
quite close to 1. This suggests that confessions may play a more important role in 
clearances of such crimes as burglary, vehicle theft, larceny and robbery, and thus 
clearance rates for these crimes are more susceptible to changes in confession proce- 
dures. 

Another possibility is resource shifts by police to maintain high clearance rates 
for the most serious and less numerous crimes such as murder or rape. After Mi- 
randa, police may have responded to the difficulties created by the Supreme Court 
by reassigning some officers to the homicide division. Police agencies are frequently 
judged by their effectiveness in solving the most notorious crimes, especially mur- 
ders. This transfer of resources would produce lower clearance rates for less visible 
and more numerous crimes like larceny or vehicle theft. 

D. THE COSTS OF MIRANDA IN PERSPECTIVE 

The evidence collected here suggests that Miranda's restrictions on police have 
significant social costs. To put Miranda’s costs into some perspective, one might 
compare them to the costs of the Fourth Amendment exclusionary rule, long consid- 
ered a major— if not the major— judicial impediment to effective law enforcement. 
In creating a "good faith" exception to the exclusionary rule, the Supreme Court 
cited statistics tending to show that the rule resulted in the release of between 0.6 
percent and 2.35 percent of individuals arrested for felonies.^!^ The Court concluded 
that these "small percentages * * * mask a large absolute number of felons who 
are released because the cases against them were based in part on illegal searches 


3i3This is known as "extreme bounds analysis." For further explication, see Cassell and 
Fowles, supra note 292, at 1103-06. 

Cassell, supra note 276, at 464-66, on collecting the available evidence. 

315 Peter W. Greenwood, An Analysis of the Apprehension Activities of the New York City Po- 
lice Department 18-19 (1970). 

^issee United States v. Leon, 468 U.S. 897, 908 n.6 (1984) {dting Thomas Y. Davies, A Hard 
Look at What We Know (and Stiii Need to Learn) about the 'Costs’ of the Exdusionary Ruie The 
NIJ Study and Other Studies of Lost’ Arrests, 1983 Am. B. Found. Res. J . 611, 621, 667). 
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or seizures." The data presented here suggest that Miranda's costs are higher than 
those of the exciusionary ruie. It is aiso virtuaiiy certain that these costs faii most 
heaviiy on those in the worst position to bear them, inciuding radai minorities and 
the poor.^i^ 

A finai way of showing Miranda’s harm is through the truism that an unneces- 
sary cost is a cost that shouid not be toierated. If Miranda's costs can be reduced 
or eliminated without sacrificing other values, they should be— and as quickly as 
possible. What converts Miranda's harm into tragedy is that these uncleared crimes 
are, in many cases, unnecessary. If §3501 were enforced, those costs would clearly 
diminish. Today, with the benefit of 30 years of interpretations, we know the Mi- 
randa mandate is not a constitutional r^uirement. As explained earlier, Miranda 
itself invited Congress to craft alternatives to the court-promulgated rules and since 
the decision the Court has repeatedly held that the rights are not themselves rights 
protected by the Constitution. When called upon to justify these rules, the Court has 
based these safeguards on a purely pragmatic, cost-benefit assessment. The Court 
has specifically stated that tde Miranda rules rest not on constitutional requirement 
but rather are a "carefully crafted balance designed to fully protect both the defend- 
ant's and society's interests." While the Court has never said precisely what costs 
it is willing to tolerate in this cost-benefit calculation, it has likely understated their 
magnitude, as the new evidence presented here suggests. The Court's calculation of 
Miranda's costs and benefits becomes even more problematic when the possibility 
of reasonable, less harmful approaches to regulating police questioning is factored 
in. When the Court announced Miranda in 1966, significant efforts to reform the 
rules regarding interrogations were under way.®i® The decision itself seemed to in- 
vite continued exploration of such alternatives, promising that "[o]ur decision in no 
way creates a constitutional straitjacket which will handicap sound efforts at re- 
form." 

To date, the Court's promise has proven to be an empty one. In the three decades 
since Miranda, reform efforts have been virtually nonexistent. The reasons are not 
hard to imagine. No state is willing to risk possible invalidation of criminal convic- 
tions by using an alternative to Miranda until the Supreme Court clearly explains 
what alternatives will pass its scrutiny. 

The failure to explore other approaches cannot be attributed to lack of viable op- 
tions. For example, the police might be permitted to videotape interrogations as a 
substitute for the Miranda procedures. I have explained such a proposal in detail, 
and the concept has been endorsed by respected commentators . ^^2 videotaping 
might be the best solution to the problem of regulating police interrogations envi- 
sioned in Miranda's encouragement to "Congress and the States to continue their 
laudable search for increasingly effective ways of protecting the rights of the indi- 
vidual while promoting efficient enforcement of our criminal laws."®23 videotaping 
would better protect against police brutality, end the "swearing contest" about what 
happens in secret custodial interrogations and allow suspects who are manipulated 
into falsely confessing to prove their innocence. At the same time, even when cou- 
pled with limited warnings of rights, videotaping does not appear to significantly 
depress confession rates.®^^ Another replacement for Miranda would be to allow the 
states to bring an arrested suspect before a magistrate for question! ng.^^s Question- 
ing under the supervision of a magistrate would offer more judicial oversight than 
Miranda, but might be structured so as to result in more evidence leading to convic- 
tion. But, as with videotaping, because of the Court's failure to indicate whether this 


^^'^Compare Charles Murray, Losing Ground: American Social Policy, 1950-1980, at 117 
(1984) (reviewing crime statistics and concluding: "Put simply, it was much more dangerous to 
be black in 1972 than it was in 1965, whereas it was not much more dangerous to be white."). 

Moran v. Burbine, 475 U.S. 412, 433 n.4 (1986). 

3i®Sse Office of Legal Policy, U.S. Department of J ustice Report to the Attorney General on 
the Law of Pre-Trial Interrogation 40-41, 58-61 (1986). 

Miranda, 384 U.S. at 467. 

32iSse Cassell, supra note 276, at 486-92. 

322Sse eg., J udge Harold J . Rothwax, Guilty: The Collapse of Criminal J ustice 237 (1996) 
(urging replacement of Miranda with a system of videotaping interrogations). 

Miranda, 384 U.S. at 467. 

324SGe Harold J . Rothwax, Guilty: The Collapse of Criminal J ustice 237 (1996); Cassell, supra 
note 276, at 486-92; Paul G. Cassell, Protecting the Innocent from False Confessions and Lost 
Confessions— and from M iranda, 88J . Crim. L. & Criminology 497 (1998). 

325SGe Cassell, supra note 276, at 489-92. 

326v\/illiam Schad'er, The Suspect and Society (1967); Henry Friendly, TheFifth Amendment 
Tomorrow: The Case for Constitutional Change, 37 U. Cinn. L. Rev. 671, 721-25 (1968); Akhil 
Reed Amar, The Constitution and Criminal Procedure: First Principles 76-77 (1997). 
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might be a permissible alternative to M/randa, this approach has remained nothing 
more than hypothetical for criminal procedure professors. 

This rigidity in the law of pre-trial interrogation may well be the greatest cost 
of Miranda. I n its 1986 Report, the Department of J ustice put the point nicely: 

The Miranda decision has petrified the law of pre-trial interrogation for the 
past twenty years, foreclosing the possibility of developing and implementing al- 
ternatives that would be of greater effectiveness both in protecting the public 
from crime and in ensuring fair treatment of persons suspected of crime. * * * 
Nothing is likely to change in the future as long as Miranda remains in effect 
and perpetuates a perceived risk of invalidation for any alternative system that 
departs from it . ^27 

With the "petrification" of the law in mind, the importance of §3501 becomes 
clear. Section 3501 offers a very real chance to reform our rules governing pre-trial 
questioning and begin to consider how best to structure the process to protect the 
legitimate interests of both suspects and society. If the Dickerson opinion is upheld, 
for example, one would expect federal agencies to begin more serious consideration 
of various alternative approaches. It is encouraging, for example, to see that the FBI 
has recently announced it will consider, at the option of local offices, the use of 
videotaping during interrogations. Alternatives like this— at both the state and fed- 
eral levels— will prosper if the Supreme Court upholds §3501 and signals that it 
will not automatically exclude voluntary confessions whenever there has been any 
kind of deviation from the Miranda requirements. 

It is against this backdrop that the Department's refusal to defend §3501 in the 
lower courts must ultimately be assessed. As was shown in Part I, this new position 
is at odds with the consistent views of the Department of J ustice for nearly a quar- 
ter of a century before the current Administration took power. As was shown in Part 
II, there plainly are "reasonable" arguments to defend the statute, as the Fourth 
Circuit's recent exhaustive opinion (among others) demonstrates. But the true trag- 
edy of the Department's position is shown by the costs of Miranda in suppressing 
reliable evidence, as shown here in Part III. 

J ustice White's dissent in Miranda warned that "[i]n some unknown number of 
cases the Court's rule will return a killer, a rapist or other criminal to the streets 
* * * to repeat his crime whenever it pleases him." Fie continued, 'There is, of 
course, a saving factor: the next victims are uncertain unnamed and unrepresented 
in this case."^2® The Congress of the United States, in passing §3501 was gravely 
concerned about these costs, and attempted to restructure the rules governing con- 
fessions to protect suspects while at the time lowering the costs that law abiding 
citizens must pay. Justice Scalia aptly observed a few years ago that §3501 
"reflect[s] the people's assessment of the proper balance to be struck between con- 
cern for persons interrogated in custody and the needs of effective law enforce- 
ment. Yet in spite of this the Department has refused to defend the judgment 
of the people before the court's of this country. As J ustice Scalia bluntly concluded, 
this failure to defend the law "may have produced— during an era of intense na- 
tional concern about the problem of runaway crime— the acquittal and the non- 
prosecution of many dangerous felons, enabling them to continue their depredations 
upon our citizens. There is no excuse for this."^^° 

It is time for the excuses to end. Flopefully the United States Supreme Court will 
grant review of the Dickerson case. Then, perhaps at long last, the Department of 
J ustice will finally have an "appropriate" case for defending §3501, as it has repeat- 
edly promised Congress. There is every indication that the Supreme Court will then 
uphold that Act of Congress, stopping the tragic and unnecessary release of dan- 
gerous criminals who have voluntarily confessed to their crimes. If so, the countless 
citizens who will benefit will have every reason to thank the Congress, and this sub- 
committee, for their efforts to focus attention not just on the interests of suspected 
criminals, but also on those of their innocent victims. 

Senator Thurmond. Senator Sessions, I understand you may 
have to leave before the hearing is over, and so you may go ahead 
and ask questions now. 

Senator Sessions. Thank you, sir. I first want to say that I am 
disappointed that the Department of J ustice has found it not worth 


327 OLP Report, supra note 21, at 96. 

^^^Miranda, 3M U.S. at 542-43 (White, J ., dissenting). 

Davis V. United States, 512 U.S. 452, 465 (1994) (Scaiia, J ., concurring). 
330 ;d. 
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their time, apparentiy, to appear to meet with another branch of 
Government to discuss a statute that they have chosen steadfastiy 
not to enforce, i think that reaiiy is offensive. 

We have discussed it previousiy, i beiieve, before D/ckarson came 
down, and i personaiiy questioned the Attorney Generai herseif. i 
beiieve we have discussed it aiso with the Criminai Division chief, 
and Deputy Attorney Generai Hoider has been questioned on this 
very subject by one of a number of this committee. 

it is a weii-known fact that Congress beiieves that iaws passed 
by it ought to be enforced by the executive branch and used to en- 
sure that those who are guiity of crimes are punished. To me, it 
is reaiiy disappointing that no one here is even wiiiing to discuss 
it. 

i n fact, what has frustrated me most about the Department's po- 
sition, as i understand it, is its iack of a position. Weii, Senator, 
when we have the right case, we wiii probabiy take it up and argue 
it. But here we go for decades now without a right case, and the 
fact becomes dear they had no intention of taking it up. 

Professor Casseii, i tend to agree that there is a burden, a duty 
on the iaw enforcement branch to use the iegitimate tools given 
them to vindicate those who have been victimized by crime. Is that 
one of the points you were making? 

Mr. Cassell. Absolutely, Senator, and I believe the Department 
has promised— for example. Solicitor General nominee Seth Wax- 
man promised this committee— "absolutely" was the phrase he 
used— that he would defend acts of Congress when reasonable ar- 
guments can be made on their behalf. I must say I find it astonish- 
ing that the Department, I guess, is implicitly saying that argu- 
ments that have been made for the statute are not only wrong, but 
are unreasonably wrong. 

Senator Sessions. I agree, and I believe I may well have ques- 
tioned Mr. Waxman about that when he came up because, as I 
said, this is not some surprise. It has been out therefor a long time 
and it is time to confront it. 

J udge Markman, I appreciate your statement and comments, and 
have great respect for your insight into legal issues. 

J udge Markman. Thank you. Senator. 

Senator Sessions. I believe you indicated there was a substantial 
decline in the clearance of cases. Mr. Romley alluded to that. I will 
just sort of ask the two of you; you were a former prosecutor and 
Mr. Romley is now. It goes more to just that one case that gets re- 
versed because of a technical violation, doesn't it, Mr. Romley? 
There are cases that you know you can't go forward with where 
that policemen never even refer to you or where confessions were 
never obtained which are relevant here. Do either one of you want 
to comment on that? 

j udge Markman. Well, I think your insight is right on target. 
Senator Sessions. Professor Richman mentioned the fact that we 
don't see very many instances in which evidence is suppressed be- 
cause of failures on the part of the police to provide the Miranda 
warnings properly, and that is correct. But the great cost of Mi- 
randa is not when the police err in delivering the Miranda warn- 
ings. The great cost, to the contrary, is when they do deliver the 
Miranda warnings and they deter confession evidence that was for- 
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merly available to the system but is available no longer. That is 
the cost of Miranda. 

Mr. Romley. Mr. Chairman and Senator Sessions, from the pros- 
ecutor's perspective from a jurisdiction that receives over 65,000 
felonies every single year, we have seen the impact of the Miranda, 
and let me talk in a different context. 

The issue on Dickerson is the automatic exclusion of a statement. 
Where we see problems, other than what the judge has alluded to, 
is cases in which we do not even charge a particular individual be- 
cause there has been a failure. So I am not even sure the statistics 
even accurately reflect that particular problem. 

Interestingly enough, I was invited late last week to come and 
testify before this subcommittee, and although we don't keep exact 
tracking devices through an automated computer program, we did 
pull up— and we saw that a large number of cases were not even 
filed upon. And interestingly enough, it wasn't just on the big-type 
cases; it was really on things such as burglary where the new pa- 
trol officer— we added 900 new officers in the last 4 years to Phoe- 
nix and the surrounding cities. 

Those new officers, although they have been trained, as Mr. 
Gallegos has indicated, it is the heat of the moment. A tiny mis- 
take has been made. We are contiguous to Mexico. A major child 
molestation case recently had a statement suppressed because the 
officer did not clearly state the Miranda warnings in Spanish, and 
it was a voluntary statement. 

What we are here for today, in my opinion, is that I think the 
j ustice Department's position is incredulous. The fifth amendment 
goes directly toward coercion tactics, physical or psychological 
abuse. The mere technicality of not saying it exactly right should 
only be a factor in deciding whether or not it is a voluntary state- 
ment, and we really do see the impact and there is a definite im- 
pact. 

Senator Sessions. Well, I tend to agree with that very much. 
Sometimes, wouldn't you agree, Mr. Romley, that you have a case 
and a confession but there is some weakness in the confession, so 
it is suppressed you had the confession, the defendant would have 
pled guilty, but knowing that you only had circumstantial evidence 
only without a confession, you have to go to trial. 

Aren't you as a prosecutor, as well as the police department, 
challenged every day with trying to maximize your resources? And 
aren't these things also impacting on your ability to do your job? 

Mr. Romley. Senator Sessions, absolutely. I am not talking from 
a philosophical point of view. This is the practical world, where the 
rubber meets the road. 

Senator Sessions. The real world. That is what we are talking 
about. 

Mr. Romley. Really, there, and there is no question. And nothing 
is worse than to sit there and have some corroborating evidence 
and the confession makes the case and it is thrown out, and we 
have to go back to the victims. And you show no involuntariness, 
no abuse, nothing. The community does not understand that. It has 
driven the criminal justice system to where there is a lack of faith 
that it is really providing them with protection. We need to rebal- 
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ance it. We need to rethink Miranda and bring it back, in my opin- 
ion, to some degree. 

Senator Sessions. Frankly, you talk about a young officer. Let's 
take an example of something that would clearly fail to meet Mi- 
randa. There is a burglar alarm off. A young policeman grabs one 
person running one way and the other one going the other way, 
and he says, who was with you? And the buglar says, Billy made 
me do it. I s that admissi ble or not? 

Mr. Romley. Well, today that is, and that goes toward the con- 
stitutionality argument. It is the Quaries decision, and this kind of 
argues against the position that it is a constitutional requirement. 
The Quaries decision out of New York— I believe it was New 
York— basically gave an exemption to the Miranda ruling that in 
a public safety context that may be admissible. So, that is why we 
need to get this clarified to such a degree, and it goes against the 
Department of J ustice argument. 

Senator Sessions. Fundamentally, if he is being held, he is in 
custody. When people confess, don't they spill the beans and whole 
gangs of criminals get convicted instead of just the one? Is that a 
realistic downside to reducing the number of confessions we get? 

J udge Markman. Again, I think you are right. Senator Sessions. 

I mean, there is no evidence that is more critical to the effective 
operation of the criminal justice system than confession evidence, 
since it comes from the very individual who is in a position to know 
more about what took place than any other person in the world. 

The impact of Miranda, regrettably, is that when Miranda 
works, it discourages people from providing that information to the 
system. I mean, it is effective. It is effective in the sense that if you 
are going to marshall police resources to the end of encouraging 
suspects not to say anything, eventually you are going to succeed, 
and Miranda has, in fact, succeeded. And as you suggest. Senator, 
the cost has been enormous. 

Senator Sessions. I don't think people fully understand the cost 
of it. Sometimes, the person you catch is the little fish who slips 
up before he knows it and he has confessed on the big criminal. 
That is lost forever. 

Do you remember, any of you, when Miranda was being argued 
and the defenders of it would say, well, nothing done here that a 
little shoe leather on the part of the police won't solve? Now, Mr. 
Romley, isn't it true that in some cases if a person doesn't give you 
the information, you will never prove who committed a crime? 

Mr. Romley. Senator Sessions, no question about it. 

Senator Sessions. That is the reality, isn't it? 

Mr. Romley. It is the reality of the system. 

Senator Sessions. And this idea that police officers can go out 
and investigate a burglary and always find out every member that 
was involved in it is dream land, in my view. 

Mr. Romley. That is correct. 

Mr. Cassell. Senator, I actually collected some data in Salt Lake 
City on that. We went into the district attorney's office there and 
had them look at a sample of cases, and they found that in 61 per- 
cent of the cases that they were filing the confession was necessary 
to that prosecution. So we are talking about a huge number of 
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cases that can only be filed because of some information obtained 
from the defendant. 

Senator Sessions. It is remarkable to me— and I think it is a 
tribute to the police— that they can deliver Miranda and still be 
able to maintain contact, with the defendant and often get them to 
go on and confess. I used to make the joke, I wonder why they don't 
require you to say, if you are a plain idiot, you will confess; if not, 
you will keep your mouth shut and call your lawyer. Why don't you 
make that part of the Miranda statement? 

Do you have any comment on that? 

Mr. Gallegos. Yes, Mr. Chairman and Senator Sessions. As I 
testified, I have been in law enforcement since 1964, and in my ex- 
perience I have never seen a person convicted of any crime without 
other evidence other than a confession. And usually a confession is 
simply a tool for the investigation, for the police officers to use. 

And I would echo that the prosecutors here, and J udge Markman 
would agree, that they are not going to convict someone solely on 
the confession. 

The experience that police officers have all the time is Miranda 
sets a threshold of such requirement of investigation in the gather- 
ing of evidence and in the presenting of the evidence that all-inclu- 
sive is what really adds to convictions. But is time-consuming and 
officers do have to go out and investigate and develop the case, and 
they solely don't do it on the confession. So I think it adds to a 
case, but it doesn't necessarily jeopardize the case. 

Senator Sessions. And one of the things it does is once you have 
got that corroboration and a confession, you probably have a 95- 
percent chance they will plead guilty. 

Mr. Gallegos. Absolutely, sir. 

Senator Sessions. If you don't have that confession, you have got 
the corroborative circumstantial evidence. You may have to spend 
3 days in trial with uncertain verdict, whereas the person is plainly 
guilty if his statement was admissible. 

Mr. Richman. Senator Sessions 

Senator Sessions. Let me ask the two of you one thing and then 

1 will let you comment. I have been in this body for a little over 

2 years, and I was a Federal prosecutor for 15 and an attorney gen- 
eral for 2. So prosecuting is my business, and I have been there 
and I have interviewed police officers and victims by the hundreds. 

Do you have any numbers, or are you aware of any statistics that 
would indicate that a confession without a Miranda is any more 
unreliable than a confession after Miranda has been given? 

Mr. Thomas. No, Senator Sessions, I don't have any data along 
those lines. In fact, because most suspects waive the Miranda 
rights— as you said a minute ago, and it is a very insightful com- 
ment, the police are very effective in persuading suspects to waive 
their Miranda rights. They do so in most cases, and because sus- 
pects do waive in most cases, then the rules that are left to govern 
the interrogation are the old voluntariness rules. 

So, in fact, in many cases we wind up with the old voluntariness 
rules being what courts use to decide whether the waiver and the 
later confession are valid. So, therefore, it seems to me Miranda 
probably does not add very much, if an^hing, to the protection of 
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the Due Prcxess Clause in terms of preventing unreliable confes- 
sions. 

Senator Sessions. Professor Richman, on this or any other sub- 
ject would you like to cover? 

Mr. Richman. J ust to clarify one point, Senator, you were speak- 
ing about the confession of the small fish being used down the road 
against the big fish. Regardless of what happens with Miranda or 
3501, that really can't happen unless the sixth amendment juris- 
prudence of the Supreme Court is radically changed. The confes- 
sions of an out-of-court conspirator, unless he actually takes the 
stand and testifies, which in many cases obviously won't happen, 
cannot be used, although there will be a case in front of the Su- 
preme Court this term or next that may clarify this somewhat. 

Senator Sessions. What I would say about that is when you con- 
fess, you plead guilty. I mean, people who confess, have given up. 
They have said, you have got me, I am not going to go down there 
and lie, now just be as light and kind to me as you possibly can. 
And they say, well, who else was involved? Well, Billy ancT j ohn 
and George. 

So that is how it happens, in reality, would you not agree, Mr. 
Romley? 

Mr. Romley. Senator Sessions, absolutely. From a theoretical 
standpoint. Professor Richman raises a constitutional issue. But 
the real way that it works— say you have a small fish that may 
talk about individuals higher up in the hierarchy that are involved 
in criminal activity. What happens is that you offer that person 
some type of a plea bargain that may be a little bit more favorable 
for his testimony. He then takes the stand. The right of confronta- 
tion is overcome, and that is how you get to the higher criminals 
within an organization. It is a common tactic and it is not like you 
can't do it. It does occur on a day-to-day basis. 

Senator Sessions. Well, we interrupted you. I apologize. Profes- 
sor Richman. 

Mr. Richman. I just wanted to clarify that what I think you are 
quite right pointing out is what you would like is as soon as pos- 
sible to get this small fry turned around and ready to go cooperat- 
ing. One thing Miranda does do, and the jurisprudence of Miranda 
does do is, since he has a lawyer, he is quite sure that his confes- 
sion is coming in. When warnings are given appropriately, litiga- 
tion is generally trivial. It really comes up, and he probably will 
be cooperating quicker. 

I just want to make one broader point, which is there is some 
reference by Professor Cassell to the politics of all of this. And I 
really can't speak to the politics; as just an exline prosecutor and 
as a professor, it is beyond me. But I am mystified by the fact that 
given that most of the custodial confessions in the United States 
happen in the State, not just because more criminal prosecutions 
occur in the State, but because that really is the meat and potatoes 
of State law enforcement, I think it is rather odd that in State ju- 
risdictions, which I don't think in most States are particularly nice 
to criminals, and the alliance with criminals that Professor Cassell 
spoke about, we do not have this kind of move to 3501 legislation. 

On the other hand, in the Federal system where for the most 
part, at least in the office I came from— our focus was on white col- 
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lar cases— there really will be very few custcxJial interrogations 
now, because now under the recent legislation that the Congress 
just passed, once the defendant has a lawyer, the prosecutors or 
their agents really can have no contact whatsoever with those sus- 
pects, shutting down the business completely. 

So I really am a bit mystified as to why, in Congress, you are 
focusing on matters that the States normally are concern^ with, 
while on the same hand when it comes to a strong Federal enforce- 
ment position Congress has decided for restraint lately. 

Senator Sessions. You are referring to the Hyde l^islation that 
just passed? 

Mr. Richman. I am referring to Ethical Standards for Federal 
Prosecutors Act. 

Senator Sessions. You are right. It slipped in on a conference 
bill that had so much in it that the train couldn't be stopped. 

Do you have any comment about that, j udge Markman? Are you 
familiar with the Hyde 

j udge Markman. I am familiar generally, but not sufficiently to 
comment on the details. 

Senator Sessions. I don't want to take the chairman's time. I 
have enjoyed this conversation. We do have a juvenile crime bill on 
the floor and I am managing it. 

Mr. Romley, do you have a comment? 

Mr. Romley. Senator Sessions, Mr. Chairman, if I could just re- 
spond briefly to Professor Richman's one comment that States have 
not moved forward with statutes such as that, I think that from 
a general perspective most States haven't, but Arizona did. In 
1969, Arizona passed a statute that pretty much emulated 18 
U.S.C. 3501. 

In 1983, our Arizona Supreme Court ruled that— it pretty much 
abrogated it, and I think that that is the real reason why we must 
get this up to the U.S. Supreme Court to decide the constitutional- 
ity. So States have attempted to be moving in that direction to 
some degree, at least, and we need to get this resolved at the U.S. 
Supreme Court. I think that the arguments are fair, they are rea- 
sonable, and I would hope the Department of j ustice would change 
their position. 

Senator Sessions. Professor Cassell, you can say what you would 
like, but would you not agree that the present state of Federal law 
makes it difficult for States to get a fair hearing on these cases? 
If the Federal law was changed, the States may well realize that 
the States could also change their laws. 

Mr. Cassell. Exactly, that is the experience we have had in 
Utah. I am involved with a number of crime victims organizations 
in Utah and we are certainly watching this case, and if the opening 
is there— if a favorable decision comes from the Supreme Court, 
then we will certainly seriously consider legislation. 

Also, back in the 1980's Utah passed some legislation on the ex- 
clusionary rule. It ended up being invalidated on a Federal con- 
stitutional argument. So I think, as Mr. Romley was suggesting, if 
this matter can be straightened up at the Federal law, it will cer- 
tainly open the door to States like Utah, Arizona. Indiana, I be- 
lieve, had a similar statute at one point, and I would anticipate 
many others would move forward in that direction as well. 
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Senator Sessions. Well, I respect those of you who are nervous 
about this, the thought that the police are doing these bad things. 
But I really don't find it so in my experience. I believe that police 
officers daily do their best, and if we got a 15- or 20-percent in- 
crease in the number of cases that confess, you would also pick up 
a lot of co-defendants, career criminals. Cases wouldn't have to go 
to trial. People wouldn't be released to commit another year's worth 
of crimes before they get caught again. 

It is the kind of thing that is the reality out there, and my own 
view is the costs of Miranda far exceed the benefits. J udge 
Markman, your analysis of it— I remember reading that at the 
time— was just brilliant and superb. I remember the work that you 
did on that and I thank you for it, and the work for the Depart- 
ment of J ustice. 

J udge Markman. Thank you. Senator. 

Senator Sessions. And I would say about Chairman Thurmond, 

I am not sure a lot of people, Mr. Chairman, realize— I was a State 
attorney general and Federal U.S. Attorney— how much benefit the 
Federal system has achieved from the changes and leadership you 
gave to it, particularly as chairman of this committee. 

We have the Speedy Trial Act, where cases are literally tried 
within 70 days. There is honesty in sentencing and guidelines that 
mandate consistency of sentencing. Frequently, bail is denied for 
repeat, dangerous offenders, and they are given a prompt trial. One 
reason States are giving people bail when they shouldn't is because 
th^ have to wait 1 year or 2 to get tried. And you can't keep them 
in jail that long; it is just wrong. So if you are going to deny bail, 
you need a sp^y trial. And there is no parole; parole has been 
eliminated. 

Mr. Chairman, thank you for your leadership on all of that— and 
I am pleased to see you were an original sponsor of 3501, and I am 
amazed and pleased to join you on this committee to continue to 
fight for those issues. 

Thank you. 

Senator Thurmond. Senator, it is a pleasure to have you here, 
and I appreciate your comments. I was equally disappointed that 
the j ustice D^artment refused to appear at this hearing. They 
should tell us in person why they are ignoring a law passed by the 
Congress. Thank you very much. 

I have a few questions here I would like to propound. 

j udge Markman, some officials in the j ustice Department have 
indicated that the policy of prior administrations was that they 
would not invoke section 3501 in instances in which Miranda was 
applicable. Based on your personal experience in the Reagan and 
Bush administrations, did they have a policy prohibiting U.S. attor- 
neys from raising section 3501? 

j udge Markman. During the Reagan administration, when I 
served as Assistant Attorney General, of course, there was no such 
policy. And as I have indicated, we made a number of efforts to at- 
tempt to promote reform of Miranda. During the Bush administra- 
tion, where I served as U.S. attorney, there was also no prohibition. 

I n fact, there are a number of instances in which 3501 was affirma- 
tively invoked by individual U.S. attorneys. 
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Senator Thurmond. J udge Markman, while you were U.S. attor- 
ney in the Bush administration, did you ever attempt to invoke sec- 
tion 3501? 

J udge Markman. Yes, sir, I did. One case, in particular, I recall 
I personally handled. It was Paop/ev. Kirkland and I did person- 
ally raise the issue of a voluntary confession under 3501, and my 
recollection is that it was accepted by the trial judge. There were 
no further appeals in that case, however. 

Senator Thurmond. Mr. Romley, I understand that Arizona has 
a statute very similar to section 3501. If the Supreme Court consid- 
ers section 3501 and concludes that Miranda is not constitutionally 
required, would that decision help you enforce your voluntary con- 
fession law in Arizona, and would it encourage other States to pass 
a similar law? 

Mr. Romley. Mr. Chairman, yes, Arizona does have a law that 
is similar to 3501. It was passed in 1969. Our Arizona Supreme 
Court did rule that a voluntary confession, in the absence of Mi- 
randa, would be suppressed and therefore it is not applicable at 
this time. There is no question in my mind, Mr. Chairman, that if 
3501 was held to be constitutional and the Supreme Court took 
that and ruled in that way, it would help Arizona to be able to 
allow voluntary confessions to come in. 

Senator Thurmond. Mr. Romley, some say that enforcing section 
3501 will complicate the consideration of whether a confession is 
voluntary and requires more suppression hearings in court. It 
seems to me that the only time more suppression hearings will be 
needed is \ f Miranda is not strictly compli^ with. 

Do you think that using section 3501 would make it harder for 
the courts and the prosecutors, or would it simplify the process by 
eliminating the strict Miranda exclusionary rule? 

Mr. Romley. Mr. Chairman, if 3501 were in effect, from a prac- 
tical standpoint in literally all cases any defense attorney will ask 
for a voluntariness hearing in any case. So there will always gen- 
erally be a suppression hearing there. I don't think it will increase 
the workload itself. It will definitely help, though, the prosecutor 
in a voluntary statement to be able to hold those that I believe are 
guilty of a crime accountable for their actions. 

Senator Thurmond. Mr. Gallegos, as you know, section 3501 en- 
courages police to give the M/randa warnings because the warnings 
are a factor in determining whether a confession is voluntary. The 
question is do you think that if section 3501 is upheld, police will 
continue to give Miranda warnings? 

Mr. Gallegos. Absolutely, Mr. Chairman. Police have been 
trained since 1966 to give the Miranda warnings, and really it has 
become commonplace in police practice. What we are looking for is 
a commonsense approach to those times that there are mistakes in 
the application of Miranda. And police do want to use tactics that 
are noncoercive and use of force and other kinds of means to get 
confessions that can't be upheld in court. So Miranda will still be 
used. It is just a different twist to it. 

Senator Thurmond. Professor Thomas, the question of whether 
Miranda is required by the Constitution is open to different inter- 
pretations. However, until and unless the Supreme Court considers 
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this issue, do you beiieve that the J ustice Department shouid at- 
tempt to enforce section 3501 in the iower Federai courts? 

Mr. Thomas. Senator, i certainiy agree that uitimateiy this is a 
question for the Supreme Court. With respect to whether the De- 
partment of J ustice ought to be using the statute, my honest opin- 
ion is, yes, they shouid. i sort of disagree with my friend. Professor 
Richman, on that. 

it seems to me that the statute is dear enough and it gives the 
prosecutor an opportunity to use a different theory to get a confes- 
sion admitted, and that if a prosecutor is trying to admit a confes- 
sion, he or she ought to use aii the avenues avaiiabie. So, actuaiiy, 
i do agree that the Department of J ustice shouid be using 3501, 
aithough i stiii beiieve it is probabiy unconstitutionai. 

Senator Thurmond. Professor Richman, as you know, the 10th 
circuit in Crocker and the fourth circuit in Dickerson have both 
upheid section 3501. i know you do not agree with these decisions. 
However, given that the two circuits have found section 3501 con- 
stitutionai, do you think that a reasonabie argument can be made 
that section 3501 is constitutionai, and if so, doesn't thej ustice De- 
partment have a duty to defend the statute before the Supreme 
Court? 

Mr. Richman. i certainiy agree that certainiy an argument can 
be made, a good argument can be made as to constitutionai ity. One 
of the probiems has been you have Supreme Court ianguage going 
aii over the board since Miranda with respect to the necessity for 
these precise warnings to be given. 

As to what theJ ustice Department's position shouid be with re- 
spect to the constitutionai ity of the statute, i am not speaking as 
a member of the Department, and from i gather today there have 
been certain commitments made in the past byj ustice Department 
officiais about what their positions wouid be. i don't know what 
those commitments were. 

if i were writing on an empty siate, and were i to be invoived 
in making the caii on this, i wouid say that the J ustice Department 
is not obiiged to defend the constitutionaiity of a statute that, in 
its opinion, very much undermines a poiicy decision to have Mi- 
randa warnings given across the board. As i said, this is not con- 
sidering past statements by the J ustice Department which i am 
unaware of. 

Senator Thurmond. Professor Casseii, i wish to commend you 
for your determination to get section 3501 enforced and your wiii- 
ingness to stand aione before the fourth circuit to defend it. Of 
course, that shouid not have been necessary, i beiieve the adminis- 
tration has a constitutionai duty to enforce iaws passed by the Con- 
gress if a reasonabie argument can be made to uphoid the iaw. 

Piease expiain the executive branch's constitutionai duty to en- 
force the iaws, and has the Ci inton administration defended iaws 
before in which reasonabie arguments couid be made against its 
constitutionaiity? 

Mr. Cassell. Yes, Senator. The Department has repeatediy said 
that they have a duty to defend acts of Congress where reasonabie 
arguments can be made on behaif of a iaw. So i don't think that 
there is any dispute about that. Cieariy, that wouid be at ieast the 
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view of Congress and that is what the executive branch has prom- 
ised Congress it will do. 

Then tne question becomes: If there is a reasonable argument to 
defend section 3501? And I think it is interesting when you look 
at the six of us that are here today, four of us have testified very 
directly in support of the law, that it seems to be constitutional, in 
our view. The other two witnesses. Professor Richman and Profes- 
sor Thomas have both suggested the same thing. 

Professor Richman just said a good argument can be made for 
the constitutionality of the statute, and Professor Thomas indicated 
that the Department ought to be using this. So I think all six wit- 
nesses here today would take what I think is the commonsense po- 
sition here that there is a reasonable argument to be made on be- 
half of 3501. 

And I should say you mentioned that I had to stand alone in the 
fourth circuit. I stood alone, but I felt that behind me were many 
career prosecutors all over the country that supported my position. 
Unfortunately, as we have seen in a number of cases, there are po- 
litical appointees within the Department of J ustice that don't want 
the voices of those career prosecutors to be heard, and I was very 
glad to have the opportunity to express their views as well. 

Senator Thurmond. Professor Cassell, some feel that the Mi- 
randa ruling created two hurdles to admit a confession. The first 
is whether the precise Miranda were given. The second is whether 
the confession was otherwise voluntary. Under section 3501, there 
is only one hurdle. Is having one hurdle rather than two going to 
complicate matters or simplify them? 

Mr. Cassell. I think it is certainly going to simplify matters. 
Senator. Obviously, today, there is extensive litigation in a number 
of cases over Miranda technical details. The Dickerson case is a 
good illustration of that. There was an extensive hearing over the 
issue of exactly what time of the day were the Miranda warnings 
administered. All of that would become irrelevant under section 
3501. 

And I think we also are in a position to see how it is simplifying 
things. I understand that within district courts within the fourth 
circuit, it has actually simplified a number of hearings now. What 
were going to be complicated Miranda issues have simply dis- 
appeared. So, certainly, it is going to make life easier for Federal 
prosecutors and for Federal courts. 

Senator Thurmond. Professor Cassell, my understanding of the 
position of the Department of J ustice is that Miranda is constitu- 
tionally required, so they will not enforce section 3501 in the lower 
Federal courts. But they have not decided what they will do if the 
issue reaches the Supreme Court. 

Were it not for people like you, would the courts have gotten the 
opportunity to consider whether the statute was constitutional? 

Mr. Cassell. Unfortunately, Senator, I think the only way the 
issue could be presented was by some of the organizations that I 
represented, the Washington Legal Foundation and a number of 
other organizations that are very concerned about the rights of law- 
abiding citizens and victims of crime. 

As the fourth circuit opinion in Dickerson itself mentioned, it was 
our efforts as a friend of the court that brought this statute to the 



94 


attention of the court. And the fourth circuit mentioned there are 
some very serious ethical issues that are raised when parties do 
not call to the court's attention relevant legal authority. 

I would think that a statute governing confessions, which is the 
way the Supreme Court has described 3501, would be the type of 
thing that the Department of J ustice would always bring to the 
court's attention. Yet, in Dickerson they were failing to do this. 

Senator Thurmond. Professor Cassell, the court in Dickerson 
said that the Government was elevating law over politics. What do 
you think they meant by that statement? 

Mr. Cassell. Well, I think for reasons that the Department has 
never articulated— and we could speculate about it, but for some 
reason the Department of J ustice has decided that they want to do 
whatever th^ can to support the efforts of, for example, the Amer- 
ican Civil Liberties Union, the National Association of Criminal 
Defense Lawyers, and defense attorneys such as the attorney that 
represents Mr. Dickerson. 

I think I called that an unholy alliance, and I think it is very 
odd when our Department of J ustice which, of course, is charged 
with prosecuting the laws turns around and allies themselves with 
those who are typically on the other side of the courtroom, shall we 
say. 

Senator Thurmond. Professor Thomas, some have argued that 
Section 3501 will roll back the clock to the confession standard that 
existed pre-Miranda. Do you believe that Section 3501 is an im- 
provement on the law in this area from how it existed at the time 
of Miranda? 

Mr. Thomas. Yes, I do. Senator. I think 3501 is a very well-draft- 
ed piece of legislation. I think it is an improvement over the com- 
mon law view of voluntariness, and I would much prefer that to the 
common law view. 

That said, however, there is still the constitutional question. And 
if I might disagree slightly with my friend Paul Cassell, in re- 
sponse to your question about whether 3501 would simplify mat- 
ters, he said it would. And I think it would, but only if most police 
continue to give Miranda warnings in most cases because Miranda 
is a nice safe harbor. Miranda makes it easy to get confessions ad- 
mitted as long as it is complied with. 

So as long as there are just a few cases where the Miranda 
warnings were not given and we have to deal with the voluntari- 
ness issue, 3501 presents a nice vehicle to do that. And I think I 
probably agree with Mr. Calicos, too, that the police will continue. 
But if for some reason they did not continue to give Miranda warn- 
ings, then I think 3501 hearings would become rather complicated 
because of the fact that it is such a good statute. Senator. 

It sets out six factors, I believe, or five factors that have to do 
with voluntariness. So I think that this could become a rather com- 
plicated procedure if it had to be done in most cases. But to the 
extent that the police continue to give Miranda warnings, then I 
think it is pretty good, actually. 

Senator Thurmond. I think we have about completed this hear- 
ing. Before adjourning the hearing, I wish to note that I am 
pleased to have received a letter from the National Association of 
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Police Organizations supporting the enforcement of section 3501, 
and wish to place a copy of it in the record. 

[The letter referred to follows:] 

National Association of Police Organizations, Inc., 

Washington, DC, May 11, 1999. 

Hon. Strom Thurmond, Chairman, 

Hon. Charles E. Schumer, Ranking Democrat, 

Subcommittee on Criminai J ustice Oversight, 

Senate Committee on thej udiciary, Washin^on, DC. 

Dear Chairman Thurmond and Senator Schumer: The National Association of 
Police Organizations (NAPO), representing more than 220,000 sworn law enforce- 
ment officers through 4,000 unions and associations nationwide, appreciates the op- 
portunity to provide this brief statement, in connection with the Subcommittee's 
Thursday, May 13, 1999, hearing, 'The Clinton J ustice Department's Refusal to En- 
force the Law on Voluntary Confessions". 

We have had an opportunity to review the case of United States v. Dickerson, 166 
F.3d 667 (4th Circuit 1999), which upheld and applied 18 U.S.C. § 3501, allowing 
for voluntary confessions to be admitted into evidence, notwithstanding the refusal 
of the J ustice Department to enforce this provision in federal criminal cases and its 
recent assertion in theD/c/carson case that the provision was unconstitutional. 

NAPO firmly believes that the Administration, specifically the J ustice Depart- 
ment, has an obligation to defend this law, especially in the context of a voluntary 
and uncoerced incriminating statement by Charles Dickerson, who was subse- 
quently charged with bank robbery and related felonies. TheJ ustice Department's 
refusal to defend this law could have resulted in the dismissal of these charges 
against Mr. Dickerson and may have contributed to the non-prosecution of dan- 
gerous felons, as noted by J ustice Scalia in the case of Davis v. United States, 512 
U.S. 452 (1994). 

It is clear from the cases cited in Dickerson that the U.S. Supreme Court has 
never held that the Miranda warnings are constitutionally compelled. In fact, there 
is contrary language, including Chief J ustice Warren's own analysis in Miranda. 
The Department's apparent position that the warnings are constitutionally com- 
pelled and that evidence obtained without the warnings must automatically be ex- 
cluded, is troubling. We share the concern expressed in the Fourth Circuit's well- 
reasoned opinion in Dickerson, as articulated by Paul G. Cassell, Professor, Univer- 
sity of Utah, College of Law, about the Department's "elevation of politics over law". 

There has been much public misconception about the Dickerson case, § 3501, and 
the impact on Miranda. Those opposed to this statutory provision and this decision 
characterize it as a rollback, where warnings will no longer be given to suspects and 
coerced confessions allowed into evidence. That is not the situation. The con- 
sequences will be much more limited. If ultimately upheld by the Supreme Court, 
§ 3501 would no longer prevent an incriminating statement by a suspect from auto- 
matically being excluded from admission into evidence, even if the Miranda warn- 
ings were not given because the police did not consider the suspect in custody, for 
example. 

We believe that it is extremely doubtful that the vast majority law enforcement 
officers would stop giving Miranda warnings and that their departments would sup- 
port that position. These warnings help assure uncoerced and voluntary statements. 
But, as the Congress recognized in enacting § 3501, the presence of the warnings 
is indicative of a lack of coercion but is not necessarily determinative on that issue. 
Indeed, under § 3501, the giving of the four Miranda warnings to a suspect in cus- 
tody, prior to questioning, must betaken into consideration by the judge in deter- 
mining the voluntariness of the confession or incriminating statement, and the fail- 
ure of officers to give the warning will only increase the burden on the prosecution 
to show that a confession or statement was voluntary and not coerced. However, 
rather than focus on whether the Miranda warnings were required and given, a 
court would have to focus on whether the suspect's statement was uncoerced and 
voluntarily given. 

The court's ruling in Dickerson will especially address the "grey" areas, where 
there is a genuine dispute as to whether the warnings were required. What this 
means is that if the police do not provide the warnings, because they do not believe 
that they have not placed a suspect in custody— he or she is free to leave— or that 
they have not begun to interrogate a suspect who is in custody, but a court later 
disagrees, they will still be able to use any incriminating statement, provided, once 
again, that the court finds that it was freely and voluntarily given and not in viola- 
tion of the suspect's privilege against self-incrimination. 
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Section 3501 applies only to Federal prosecutions and not to prosecutions by state 
and local authorities. Flence, it is not directly applicable to state and local law en- 
forcement officers, the officers whom NAPO mainly represents. Flowever, NAPO 
strongly believes that the Dickerson case and the outcome of the Supreme Court's 
expected review of that case will eventually significantly impact local law enforce- 
ment. State courts can be expected to follow the Dickerson ruling, reconsider the 
issue, and fashion court-made law on whether the failure to give Miranda warnings 
requires the exclusion of evidence under both the federal and state constitutions. 
Likewise, depending on the eventual outcome of this controversy, state legislatures 
can be expected to consider legislation, similar to§ 3501, at the state level. 

We commend you for holding this hearing, to shed light on the J ustice Depart- 
ment's past refusal to defend this law and on the Department's future plans, if the 
U.S. Supreme Court accepts review. It would also be helpful to know the Depart- 
ment's current directives to its prosecutors in the states covered by the Fourth Cir- 
cuit concerning implementation of the law. 

Thank you for the opportunity to comment on this important issue. Please let us 
know if we can be of further assistance. 

Sincerely, 

(Signed) Robert T. Scully 
(Typed) Robert T. Scully, 

E xecuti ve Director. 


Senator Thurmond. I also would like to place in the record a let- 
ter from former Attorney General Ed Meese, Dick Thornburgh, and 
William Barr explaining the Reagan and Bush administrations' 
policy in support of section 301. 

[The letters referred to follow:] 

Edwin Meese III, 
Washington, DC, May 12, 1999. 

Hon. Strom Thurmond, Chairman, 

Subcommittee on Criminal J ustice Oversight, 

U.S. Senate, Wash! ngton, DC. 

Dear Mr. Chairman: This letter responds to your questions concerning various 
aspects of the Department of J ustice's views and positions on 18 U.S.C. § 3501 dur- 
ing the Administration of President Ronald Reagan. Let me provide you with a brief 
description of the various decisions that we made in the Department of J ustice con- 
cerning the statute and then I will answer your specific questions. 

After an exhaustive review of the question during my tenure as Attorney General, 
the Department of J ustice's Office of Legal Policy concluded that the rigid exclusion- 
ary rule of Miranda v. Arizona was not constitutionally mandated, and that if the 
question were presented to it, the Supreme Court would likely agree with this con- 
clusion. We published this study under the Department's auspices, as the conclusion 
of the Department of J ustice on the question. 

In this same study, we concluded that 18 U.S.C. § 3501 was constitutional, and 
that admission of voluntary confessions pursuant to its provisions was accordingly 
a legitimate objective for the Department to seek. 

I also asked Associate Deputy Attorney General Paul Cassell to direct a search 
for the right case to use as a vehicle for testing the statute's constitutionality in the 
Supreme Court. Consequently, Department attorneys proposed a Fifth Circuit case 
for consideration that the Solicitor General argued was not a good one to use as a 
test. I decided against seeking to invoke the statute in that case, because we would 
have been raising the argument for the first time in a petition for rehearing en banc 
of a panel decision by the court. That is my recollection of the decision I made at 
the meeting during the spring of 1987 referred to in Charles Fried's book, "Order 
& Law," at pp. 45-47. 

We continued to monitor cases, and the Department did in fact argue for admis- 
sion of statements pursuant to the statute in at least one later case of which I am 
aware. United States v. Goudreau. This was in a brief filed in the Eighth Circuit 
on October 20, 1987, several months after the meeting Professor Fried described. 
In that case a police officer with the Bureau of Indian Affairs was investigated and 
subsequently indicted for using excessive force during an arrest. He gave his version 
of events during an interview at the Law Enforcement Services Building on the res- 
ervation, which he attended at his supervisor's instructions. The district court sup- 
pressed his statements, finding that he should have received Miranda warnings be- 
fore the interview. The government took an interlocutory appeal. The Department's 
principal argument to the Eighth Circuit was that the officer was not in custody 
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at the time he made the statements, and therefore Miranda warnings were unneces- 
sary. But we aiso made the aiternative argument that the statements were admissi- 
bie under § 3501 regardiess of whether the officer shouid have been given the warn- 
ings, because the officer had made the statements voluntariiy. The Eighth Circuit 
did not reach our second argument, because it decided the statements were admissi- 
bie as a resuit of the first argument. 

I shouid add that during my tenure as Attorney Generai, so far as I am aware, 
neither I nor anyone eise at the Department of J ustice ever directed anyone in a 
United States Attorney's Office not to make an argument based on § 3501. Nor did 
we ever puii back a brief in which such an argument had been made.i 

Thus, our position on Miranda was: (1) that none of Miranda's procedurai require- 
ments, inciuding its exciusionary ruie, is constitutionaiiy required (and, I shouid 
add, I beiieve this was the position of every other prior Administration other than 
that of Presidents Lyndon J ohnson); (2) that 18 U.S.C. § 3501 was constitutionai; 
(3) that the Department couid appropriateiy invoke § 3501 in the iower federai 
courts to seek the admission of voluntary but unMirandized statements, and in fact 
we did so in at least one case of which I am aware; and (4) that not only were there 
reasonable arguments the Department could make in defense of § 3501 (the stand- 
ard the Department has historically applied in considering whether to defend a fed- 
eral statute), but that those arguments were correct, and that the Department 
should defend § 3501 against constitutional challenge throughout the federal court 
system. To the extent Department officials have said anything to the contrary, I 
would respectfully suggest that they are mistaken. 

Because I share your concern about the current Administration's refusal to defend 
the constitutionality of section 3501, I commend you for holding an oversight hear- 
ing to explore this important issue. Thank you for this opportunity to share my 
views. 


Sincerely, 


(Signed) Ed 


(Typed) Edwin Meese III. 


October 7, 1999. 

Hon. Strom Thurmond, 

Chairman, Subcommittee on Criminai J ustice Oversight, Committee on the 
J udidary, Dirksen SenateOfficeBuiiding, Washington, DC. 

Dear Mr. Chairman: This letter responds to your questions concerning the posi- 
tions the Department of J ustice took during my tenure as Attorney General on the 
constitutional status of various aspects of Miranda and 18 U.S.C. § 3501. 

As to Miranda, by the time I became Attorney General, I believe the Department 
viewed it as clear from the Supreme Court's cases that the warnings set out in that 
case were not themselves constitutional rights, but were rather, as the Court had 
by that time said repeatedly, prophylactic devices intended to add an extra layer 
of protection to the rights set out in the Fifth Amendment. We routinely described 
the warnings that way in our Supreme Court briefs, sa° eg., Minnick v. Mississippi, 
No. 89-6332, Brief for the United States as Amicus Curiae Supporting Petitioner: 
Michigan v. Harvey, No. 88-512, Brief for the United States as Amicus Curiae Sup- 
porting Petitioner, and I assume we did so in our briefs in the lower federal courts. 

Likewise, we regularly argued that Miranda's exclusionary rule was not constitu- 
tionally required, distinguishing it from the rule requiring exclusion of coerced con- 
fessions, which came directly from the Fifth Amendment. Therefore, for example, we 
argued that since a per se exclusionary rule will inevitable result in the exclusion 
of some voluntary confessions, Miranda's exclusionary rule should not be applied in 
cases where the risk of coercion against which Miranda sought to protect was slight, 
see e.g., Minnick v. Mississippi, supra. Likewise, we argued against application of 
Miranda’s exclusionary rule when the additional deterrence that would stem from 
it was limited, and the harm to the search for truth that a criminal trial is supposed 
to serve would be great. See, eg., Michigan v. Harve supra. We noted that such 
considerations were legitimate in deciding the scope of Miranda’s exclusionary rule 
precisely because it "sweeps more broadly than the Fifth Amendment itself," Oregon 


^The only decision that I made against the use of § 3501 was in the Fifth Circuit case men- 
tioned above, where the decision was consistent with a United States Attorney's office's own res- 
ervations about invoking the section given the posture of the case. In that case, my decision 
was not the result of doubts about the statute's constitutionality, but the fact that the consensus 
in the Department was that several features made that case a poor vehicle for testing the stat- 
ute's constitutionality. 
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V. Elstad, 470 U.S. 298, 306-07 (1985), whereas they had no rde in deciding the 
scope of the Fifth Amendment's exciusionary ruie, which bars admission of com- 
plied seif-incrimination without regard to poiicy considerations of this type. Brief 
in M innick, supra; brief in Harve/, supra. 

With regard to § 3501, I do not remember any cases or discussions within the De- 
partment that I was aware of that related to the invocation of that statute during 
my tenure as Attorney General. At the same time, I certainly know of no policy that 
would have prevented individual U.S. Attorneys from making arguments based on 
this provision. In fact, while I was not aware of it at the time, I have recently 
learned that while I was Attorney General, at least one U.S. Attorney did invoke 
the provision in at least one district court case. 

Finally, I do not believe the question of whether to defend the constitutionality 
of § 3501 came up during my tenure. What I can say, however, is that when an Act 
of Congress is challenged as unconstitutional, the Department of J ustice's long- 
standing practice, which we followed, is to defend the statute against that challenge 
unless there is no reasonable argument that could be made in its defense. See, eg.. 
The Attorney General's Duty to Defend the Constitutionality of Statutes, 43 Op. 
Atty. Gen. 325 (1981) (Opinion of Attorney General Smith); The Attorney General's 
Duty to Defend and Enforce Constitutionally Objectionable Legislation, 43 Op. Atty. 
Gen. 275 (1980) (Opinion of Attorney General Civiletti).^ 

Under that standard, looking at the question now, it seems to me that §3501 is 
easily defensible. The Fifth Amendment's text prohibits only compelled testimony. 
Thus, it is hard to see how it could possible require the exclusion of voluntary custo- 
dial confessions, which are the only kind that §3501 makes admissible. While the 
Supreme Court did hold in Miranda that a confession obtained from a suspect in 
police custody without certain procedural safeguards could not be admitted whether 
or not it was voluntary, the Congress is free to modify that rule by 2 statute unless 
the rule is constitutionally required. ^ On the basis of the cases cited in the briefs 
I referred to above, it seems fairly clear that the Court does not view Miranda's ex- 
dusionary ruie as a constitutionai requirement To be sure the Supreme Court has 
ne/er ruied directiy on the statute's constitutionality, but the provision seems per- 
fectly consistent with doctrinal developments since Miranda, and those developments 
seem difficult if not impossible to square with any theory under which the provision 
could found unconstitutional. Finally, two courts of appeals have upheld §3501's 
constitutionality and none has struck it down. In fact, my personal view is that 
since Miranda’s exclusionary rule was not a constitutional directive, it is not only 
reasonable but legally correct to say, as the Court of Appeals ruled in Dickerson, 
that §3501 Isa legitimate exercise of the legislative authority to deal with questions 
of admissibility of evidence. I should add that although I have given this question 
fairly careful thought, I may be wrong and the Supreme Court may disagree. I do, 
however, find it hard to believe that a position that two courts of appeals have 
backed and that I believe is correct, could not only be wrong, but could be so unrea- 
sonable that the Department of J ustice would not have an obligation to advance it 
in defense of an enactment of Congress. 

Sincerely, 


Dick Thornburgh. 


iThe Department has generally recognized one limited exception to this rule, pursuant to 
which It also generally will not d^end statutes that It believes unconstitutionally trench on the 
executive branch's power, even If there Is a reasonable argument that could be made In favor 
of the statute. SeeCIvllettI opinion cited above. That exception plainly has no application In the 
case of §3501, which attempts to restore, rather than contract, executive power. 

^Ses for example, Act of September 2, 1957, 71 Stat. 595 (codified at 18 U.S.C. §3500) 
("J encks" Act) (making non-dlscoverable certain material that would have been discoverable by 
the defense under the rule set out In J encks v. United States, 353 U.S. 657 (1957) (upheld as 
a proper exercise of Congressional power In Paiermov. United States, 360 U.S. 343 (1959)). 

It is perhaps worth noting that the Palermo court described the J encks Act as "governing the 
production of statements to government agents by government witnesses," 360 U.S. at 345, and 
as "the rule of law governing the production of the statement at issue in this case," 360 U.S. 
at 351. This language is strikingly similar to that used in J ustice O'Connor's majority opinion 
in Davis v. Un/tad States, 512 U.S. 451 (1994), where she noted the government's failure in ar- 
guing for the admission of incriminating statements made by a defendant in police custody "to 
rely * * * on 18 U.S.C. §3501, the statute governing the admissibility of confessions in federal 
prosecutions,' United States v. Alvarez-Sandhez 511 U.S. 350, 351, 128 L.Ed. 2d 319, 114 S. Ct. 
1599 (1994)." Davis, 512 U.S. at 457 n*. 
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J uly 22, 1999. 

The Hon. Strom Thurmond, 

Chairman, Subcommittee on Criminai J ustice Oversight, 

U.S. Senate, Washington, DC. 

Dear Mr. Chairman: This letter responds to your questions regarding the De- 
partment of J ustice's views and positions on 18 U.S.C. §3501 during my tenure as 
Attorney General in the Administration of President George W. Bush. This letter 
is based on my own recollection as well as consultation with people who served in 
the Department of J ustice during the Bush Administration. 

It was the position of the Department of J ustice during my tenure as Attorney 
General that Miranda v. Arizona’s procedural requirements and its per se exclusion- 
ary rule were not constitutionally mandated. We made arguments to this effect in 
the United States Supreme Court, see, eg.; Brief for the United States as Amicus 
Curiae in Withrow v. Wiiiiams, No. 91-1030; Brief for the United States as Amicus 
Curiae in Parkev. Rai^, No. 91-719. In some cases, the Department of J ustice also 
participated as amicus curiae in support of the State in the lower federal courts. 
Our legal position in this regard was based in large part upon the report issued by 
the Office of Legal policy in the previous Administration and upon subsequent Su- 
preme Court decisions which made it clear that the Miranda regime was not re- 
quired by the Fifth Amendment. 

We also took the position that 18 U.S.C. §3501 was constitutional as an exercise 
of Congress' authority to control the admission of evidence before federal courts. As 
the senior officer of the prosecuting arm of the Executive Branch, I believed that 
the Department of J ustice should be prepared to use all of the legal tools at its dis- 
posal, within constitutional bounds, to seek the conviction of the guilty and exonera- 
tion of the innocent. This certainly included making a criminal defendant's vol- 
untary statements regarding the crime available to the finder of fact. Accordingly, 
during my tenure, the United States Attorneys' Offices were authorized and encour- 
aged to raise 18 U.S.C. §3501 as an argument for the admission of reliable evidence 
of guilt that would otherwise be kept from juries by the Miranda doctrine. As far 
as I am aware, no case during my tenure as Attorney General was a United States 
Attorneys' Office prohibited from relying upon section 3501 in any forum. . 

In 1991, I instructed a Special Assistant to the Attorney General to undertake the 
task of locating a test case for the constitutionality of 18 U.S.C. §3501. Contacts 
were made with United States Attorneys' Offices to find an appropriate case where 
the issue could be raised and preserved for appellate review. Although no proper 
vehicle for pursuing the issue was generated prior to the end of the Administration, 
the effort demonstrates the Bush Administrations commitment to use and defend 
section 3501 and seek a definitive adjudication as to its constitutionality. 

To summarize, during my tenure as Attorney General of the United States: 

(1) We adhered to the position of prior Administrations that Miranda's proce- 
dural requirements and exclusionary rule were not constitutionally mandated; 

(2) We took the position that section 3501 was a constitutional exercise of 
Congress' authority over the admissibility of evidence in federal court; 

(3) We authorized the United States Attorneys' Offices to use section 3501 to 
promote the admissibility of reliable evidence of guilt in federal criminal pros- 
ecutions; and 

(4) We stood ready to defend the constitutionality of the statute in the Courts 
of Appeals and the United States Supreme Court. 

I hope this letter is of assistance to you and that it helps to clarify the historical 
record as to the position of the Department ofj ustice regarding the constitutionality 
of 18 U.S.C. §3501. 

Sincerely, 

William P. Barr. 

Senator Thurmond. Further, I wish to place in the record a copy 
of the following letters: a September 10, 1997, letter from Attorney 
General Reno reporting to the Senate that the Department of J us- 
tice will not defend the constitutionality of section 3501 in the 
lower Federal courts; a November 6, 1997, memorandum from Act- 
ing Assistant Attorney General J ohn Keeney to all U.S. attorneys 
prohibiting them from invoking section 3501 without permission; a 
March 4, 1999, letter that I sent, along with Senator Flatch and 
others to Attorney General Reno on this issue, the April 15, 1999, 
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response to that request, and also a letter to J ames Robinson, As- 
sistant Attorney General of the Criminal Division dated May 6, 
1999 inviting him to this hearing. 

[Senator Thurmond submitted the following materials:] 


Office of the Attorney General, 
Washington, DC, September 10, 1997. 


The Hon. Albert Gore, J r., 

President of the Senate, Washington, DC. 

Dear Mr. President: I am writing to notify you that the Department of J ustice 
has taken the position that thefederai courts of appeais and district courts may not 
appiy 18 U.S.C. §3501 to admit a voiuntary confession in a case in which Miranda 
V. Arizona, 384 U.S. 436 (1966), wouid require its exciusion, and that the Depart- 
ment of J ustice cannot argue that they do so. 

In United States v. Tony Leong, No. 96-4876, the government appeaied the sup- 
pression of an unwarned statement eiicited by the poiice during a traffic stop. The 
government argued that the defendant was not in custody when he made the state- 
ment, and therefore he was not entitied to Miranda warnings. The Fourth Circuit 
affirmed the suppression order, finding, contrary to the government's argument, 
that the defendant was in custody when he made the incriminating statement and 
therefore that suppression of his unwarned statement was required by the Supreme 
Court's decision in Miranda. Shortiy thereafter, the court directed the parties to ad- 
dress the appiicabiiity of Section 3501 to the government's appeai. In response to 
that order, the Department filed a brief advising the Fourth Circuit that it could 
not apply Section, 3501 to admit a confession taken in violation of the Supreme 
Court's decision in Miranda unless and until the Supreme Court overrules or modi- 
fies that decision. A copy of the Department's brief in Leong is attached. 

Because the Department has not determined that it will decline to defend the con- 
stitutionality of Section 3501 in the Supreme Court, should the issue arise there, 
it is unclear whether the reporting requirements of Pub. L. No. 96-132, 21(a)(2), 93 
Stat. 1049-50 (1979), are triggered by our filing in Leong. Nevertheless, should the 
Department's determination that it will "refrain from defending" Section 3501 in the 
lower courts trigger the statute's reporting requirements, this letter will serve as 
that report. 

Sincerely, 


J ANET Reno. 


Enclosure. 


[Editor's note: The above mentioned enclosure is located in the subcommittee's 
file.] 


U .S. Department of J ustice, 

Criminal Division, 
Washington, DC, November 6, 1999. 

from: J ohn C. Keeney, Acting Assistant Attorney Generai. 

SUBJ ect: 18 U.S.C. § 3501. 

Memorandum for All United States Attorneys and All Criminal Division 

Section Chiefs 

Section 3501 of Title 18, United States Code, provides that "in any criminal pros- 
ecution brought by the United States," a confession "shall be admissible in evidence 
if it is voluntarily given." The statute requires trial judges to make a threshold de- 
termination of voluntariness outside the presence of the jury, and provides that vol- 
untariness shall be assessed based on the totality of the circumstances— including 
whether or not the "defendant was advised or knew that he was not required to 
make any statement and that any such statement could be used against him," and 
whether the defendant had been advised of his right to counsel. Section 3501(b) 
states, however, that the "presence or absence" of any particular factor— including 
whether the defendant received the warnings required by Miranda v. Arizona, 304 
U.S. 436 (1966)— "need not be conclusive on the issue of voluntariness of the confes- 
sion." 

Section 3501 was intended by Congress to secure the admissibility, in federal 
courts, of voluntary statements that would otherwise be suppressed under Miranda. 
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Since its enactment in 1968, the statute has rareiy been invoked by federai prosecu- 
tors, however, in part due to questions as to its constitutionaiity that were recog- 
nized even by Congress when it passed the iaw. See eg., S. R^. No. 1097, 90th 
Cong., 2d Sess. (1968), reprinted in 1968 U.S. Code Cong. & Admin. News 2112, 
2137-2138. ("No one can predict with any assurance what the Supreme Court might 
at some future date decide if these provisions are enacted * * *. The committee feeis 
that by the time the issue of constitutionaiity wouid reach the Supreme Court, the 
probabiiity * * * is that this iegisiation wouid be upheld.") 

Recently, in United States v. Leong, No. 96-4876, the Fourth Circuit directed the 
parties to address the applicability of Section 3501 in a case in which a defendant's 
admission was suppressed for failure to give Miranda warnings. The Department 
thoroughly reviewed the l^al issues and came to the conclusion that unless the Su- 
preme Court were to modify or overrule the Miranda and the cases that have con- 
tinued to apply it, the lower courts are not free to rely on Section 3501 to admit 
statements that would be excluded by Miranda, and the United States is not free 
to urge iower courts to do so. The Fourth Circuit uitimately declined to address the 
applicability of Section 3501 because the issue was not raised in the district court. 

The Department has not yet decided whether it would ask the Supreme Court in 
an appropriate case to overrule or modify Miranda. Whiie the Department considers 
this issue, federai prosecutors should not rely on the voluntariness provision of Sec- 
tion 3501 to urge the admission of a statement taken in violation of M i randa without 
first consulting with the Criminal Division. 

Copies of the brief in the Leong case are available from the Appellate Section of 
the Criminal Division. If you have any questions about this issue, please contact 
Patty Merkamp Stemmier, Chief of the Appellate Section. 


U.S. Senate, 

Committee on the J udiciary, 
Washington, DC, March 4, 1999. 

FI on. J ANET Reno, 

Attorney General, 

Department of J ustice, Washington, DC. 

Dear Madam Attorney General: As members of the Senate] udiciary Commit- 
tee, we bring to your attention the case of United States v. Dickerson, No. 97-4750, 
(4th Cir. 1999). In Dickerson, the court thoroughly addressed and upheld the con- 
stitutionality of 18 U.S.C. § 3501. As you know, this statute provides that in a fed- 
eral prosecution, "a confession * * * shall be admissible in evidence if it is volun- 
tarily given." In a September 10, 1997, letter, you notified Congress that the Depart- 
ment of J ustice would neither urge the application nor defend the constitutionality 
of 18 U.S.C. § 3501 in the lower federal courts. Given that United States v. 
Dickerson rejects your legal position and upholds the constitutionality of the statute, 
we would like a commitment from you faithfully to execute this federal law. 

The facts in Dickerson are disturbing: On January 27, 1997, Charles Dickerson 
confessed to robbing a series of banks in Maryland and Virginia. After being in- 
dicted for armed robbery, Dickerson moved to suppress his confession. The U.S. Dis- 
trict Court specifically found that Dickerson's confession was voluntary under the 
Fifth Amendment, but it nevertheless suppressed the confession because of a tech- 
nical violation of the Miranda warnings. In ruling on the admissibility of 
Dickerson's confession, however, the district court failed to consider 18 U.S.C. 
§ 3501. 

Despite the fact that Dickerson voluntarily confessed to a series of armed bank 
robberies, the Department of J ustice prohibited the U.S. Attorney's office from argu- 
ing 18 U.S.C. § 3501 in its appeal of the suppression order. Unfortunately, the De- 
partment's refusal to apply this law is not an isolated event. As the court in 
Dickerson noted, "over the last several years, the Department of J ustice has not only 
failed to invoke 3501, it has affirmatively impeded its enforcement." In numerous 
cases, the Clinton Administration has adamantly refused to utilize this statute to 
admit voluntary confessions into evidence. See Davis v. United States, 512 U.S. 452 
(1994): Cheelyv. United Stats, 21 F.3d 914 (9th Cir. 1994); United Stats v. Sulli- 
van, 138 F.3d 126d (4th Cir. 1998); United Stats v. Leong, No. 96-4876 (4th Cir. 
1997): United Stats V. Rivas-Lopez, 988 F. Supp. 1424, 1430-36 (D. Utah 1997). 

As the Dicksson court noted, "[wjithout his confession it is possible, if not prob- 
able, that [Dickerson] will be acquitted. Despite that fact, the Department of J us- 
tice, elevating politics over law, prohibited the U.S. Attorney's office from arguing 
that Dickerson's confession is admissible under the mandate of 3501." Needless to 
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say, we find this criticism of the Department of J ustice from a federai court of ap- 
peais deepiy troubiing. 

Many in Congress have iong believed that the current J ustice Department's posi- 
tion on the constitutionality of 18 U.S.C. § 3501 is suspect and would be so proven 
in court. The Dickerson court, after an exhaustive examination, rejected the Depart- 
ment's position and ruled that 18 U.S.C. § 3501 is "clearly" constitutional. The court 
stated: "We have little difficulty concluding, therefore, that 3501, enacted at the in- 
vitation of the Supreme Court and pursuant to Congress's unquestioned power to 
establish the rules of procedure and evidence in the federal courts, is constitutional." 
The other courts that have directly addressed § 3501 have also rejected your conclu- 
sion and upheld the constitutionality of the statute. See United States v. Crocker, 
510 F.2d 1129, 1137 (10th Cir. 1975); United States v. Rivas-Lopez, 988 F. Supp. 
1424, 1430-36 (D. Utah 1997). In addition, every court to which you have presented 
the other portion of your argument— that there is a bar on the lower federal courts 
applying this Act of Congress in cases before them— has also rejected that view. See 
United Statesy. Dickerson, No. 97-4750 (4th Cir. 1999); United States y. Leong, No. 
96-4876 (4th Cir. 1997); United States y. Rivas-Lopez, 988 F. Supp. 1424 (D. Utah 
1997). 

We want to emphasize that 18 U.S.C. § 3501 does not replace or abolish the Mi- 
randa warnings. On the contrary, the statute explicitly lists Miranda warnings as 
factors a district court should consider when determining whether a confession was 
voluntarily given. As the Dickerson court recognized, providing the Miranda warn- 
ings remains the surest way to ensure that a statement is voluntary. As such, we 
expect federal law enforcement officials to continue to give Miranda warnings. In 
our view, the promise of 18 U.S.C. § 3501 is that it retains every incentive to give 
Miranda warnings but does not require the rigid and unnecessary exclusion of a voi- 
untary statement. 

In his 1997 confirmation hearing. Solicitor General Seth Waxman pledged "to de- 
fend the constitutionality of Acts of Congress whenever reasonable arguments are 
available for that purpose* * *" The D/cArarson decision demonstrates beyond doubt 
that there are "reasonable arguments" to defend 18 U.S.C. § 3501. In fact, these ar- 
guments are so reasonable that they have prevailed in every court that has directly 
addressed their merits. 

Given that United States v. Dickerson upholds the constitutionality of this statute, 
we believe that the time has come for the Department of J ustice faithfully to exe- 
cute this federal law. This commitment entails seeking the admission in federal 
court of any voluntary statement that is admissible under § 3501 even if it is in 
technical violation of Miranda. In addition, we also seek and expect a commitment 
from you to defend the constitutionality of this Act of Congress before both the lower 
federal courts and the Supreme Court. 

Accordingly, we look forward to hearing from you by March 15 concerning 1) what 
position the Department of J ustice will take in Dickerson should the Fourth Circuit 
call for a reply to the defendant's petition for rehearing: 2) what position the De- 
partment of J ustice will take in Dickerson should the Fourth Circuit grant rehear- 
ing: 3) what position the Department of J ustice will take in Dickerson should the 
defendant seek certiorari: 4) whether the Department of J ustice will now take the 
necessary steps to ensure that its attorneys invoke § 3501 in cases where it is need- 
ed to ensure the admissibility of voluntary statements that may otherwise be found 
inadmissible. 

Sincerely, 


(Signed) Orrin Flatch, 


(Signed) Strom Thurmond, 


(Signed) Spencer Abraham. 


U .S. Department of J ustice. 

Office of Legislative Affairs, 
Washington, DC, April 15, 1999. 

FI on. Strom Thurmond, Chairman, 

Subcommittee on Criminal J ustice Oversight, 

Committee on thej udiciary, 

U.S. Senate, Washington, DC. 

Dear Mr. Chairman: I am responding to your March 4, 1999, letter also signed 
by several other Members of theJ udiciary Committee regarding the case of United 
States V. Dickerson, No. 97-4750 (4th Cir. 1999). As noted in your letter, in 
Dickerson, the panel majority held that a federal district court may admit into evi- 
dence, pursuant to 18 U.S.C. § 3501(a), a voluntary confession taken in violation of 
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the Supreme Court's decision in Miranda v. Arizona, 384 U.S. 436 (1966). In iight 
of the Dickerson decision, you have asked what position the Department of J ustice 
wiii take in that case shouid the Fourth Circuit caii for a repiy to the defendant's 
petition for rehearing. You aiso ask what position the Department wiii take shouid 
the Fourth Circuit grant rehearing. An identicai response is being sent to the other 
signatories of your ietter. 

The Fourth Circuit requested our views on whether it shouid rehear Dickerson. 
Pursuant to that request, on March 8, 1999, the Department fiied a brief in support 
of parti ai rehearing en banc. In that brief, a copy of which is enciosed, we noted 
that the constitutionaiity of Section 3501(a) is a question of exceptionai importance 
deserving the attention of the en banc court. We reiterated our position, set forth 
2 years ago in our brief in United States v. Leong, No. 96-4876, that the Miranda 
decision and its progeny represent an exercise of the Supreme Court's authority to 
impiement and effectuate constitutionai rights, and therefore those decisions are 
binding on Congress. Criticai to our conciusion that Congress was without authority 
to overruie Miranda through the enactment of Section 3501(a) is the fact that the 
Supreme Court has consistentiy appiied Miranda to the States and on federai ha- 
beas review of state convictions, which it couid not do uniess Miranda had constitu- 
tionai underpinnings. Moreover, weexpiained in our submission to the Fourth Cir- 
cuit in Dickerson that, as the Supreme Court recentiy reiterated in Agostini v. 
Feiton, 117 S. Ct. 1997 (1997), the iower federai courts are bound by Supreme Court 
hoidings uniess and untii the Supreme Court itseif overruies them. For that reason, 
we took the position that the panei's determination to give effect to Section 3501 
rather than the Supreme Court's decision in Miranda was error. On March 30, 
1999, the Fourth Circuit denied Dickerson's petition for rehearing en banc by a vote 
of 8 to 5. 

You aiso ask what position the Department wiii take in Dickerson shouid the de- 
fendant seek certiorari. We cannot answer that question at this time, as our re- 
sponse to the petition wiii depend in part on the issues raised in the petition. Fur- 
ther, we have not yet determined what our position wiii be if the Supreme Court 
grants certiorari in Dickerson or in any other case to determine the continued vitai- 
ity of Miranda and hence the constitutionaiity of Section 3501. 

Finaiiy, you ask whether the Department wiii now take steps necessary to ensure 
that its attorneys invoke Section 3501 in cases where it is needed to ensure the ad- 
missibiiity of voiuntary statements that may otherwise be found inadmissibie. For 
the reasons stated in our brief in Dickerson, we do not believe that prosecutors are 
free to urge the iower courts to appiy Section 3501. We acknowiedge, however, that 
in the Fourth Circuit, where the panel decision in Dickerson is controiiing authority, 
the district courts are free to appiy the statute. Accordingiy, we have instructed fed- 
erai prosecutors in that circuit to bring Section 3501 and the Dickerson decision to 
the district court's attention in any case in which a defendant is seeking suppression 
of a confession. 

Sincereiy, 


(Signed) Dennis Burke 


(Typed) Dennis K. Burke, 

Acting Assistant Attorn^ Generai. 


Enciosure. 


[Editor's note: The enciosure mentioned in this ietter has been retained in Sub- 
committee fiies.] 


U.S. Senate, 

Committee on the J udiciary, 
Washington, DC, May 6, 1999. 

The FI on. J ames K. Robinson, 

Assistant Attorn^ Generai, Criminai Division, Washington, DC. 

Dear Mr. Robinson: On Thursday, May 13, 1999, the Subcommittee on Criminai 
J ustice Oversight of the Senate] udiciary Committee wiii hoid a hearing concerning 
the enforcement of 18 U.S.C. 3501, which is the statute the Congress passed to gov- 
ern the admissibiiity of confessions in Federai court in response to the Supreme 
Court's decision in Miranda v. Arizona, 384 U.S. 436 (1966). This ietter is to request 
that you testify before this subcommittee on behaif of the Department of J ustice. 
The hearing wiii be held at 2:00 p.m. in Room 226 of the Senate Dirksen Office 
Buiiding. 

We wouid iike for you as Chief of the Criminai Division to discuss the Criminai 
Division's approach toward the statute generaiiy, inciuding both currentiy and his- 
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torically, in the context of Miranda. For example, we would like to know whether 
and how the Department plans to approach 18 U.S.C. 3501 in the Fourth Circuit, 
given that the Fourth Circuit ruled the statute constitutional in United States v. 
Dickerson, 166 F.3d 667 (4th Cir. 1999). 

In discussions with my staff, the Department has expressed reservations about 
testifying because the Supreme Court may consider the D/ckerson case, which would 
necessitate the Solicitor General deciding whether and how to defend the Constitu- 
tionality of this law. It is true that we are interested in knowing as soon as possible 
whether the Department will defend the Constitutionality of the statute because I 
believe the Senate Legal Counsel should attempt to defend the statute if the Depart- 
ment chooses not to. Flowever, the subcommittee is not attempting to interfere in 
the Department's handling of any particular pending case, and you are free to de- 
cline to answer any questions that you do not feel are appropriate. The hearing will 
consider all aspects of the statute and not solely one case in which the statute has 
been addressed. I believe that our evaluation of this issue would be more useful and 
complete with your participation. 

This is one of the first issues related to the Criminal Division on which our sub- 
committee is conducting its oversight authority, and we would appreciate your co- 
operation. If you cannot attend personally, please send someone in your place who 
could discuss this issue. If you have any questions, please contact me or Garry 
Malphrus of my subcommittee staff at 224-4135. 

Thank you for your consideration. 

Sincerely, 


Strom Thurmond, 

Chairman, Subcommittee on Criminal J ustice Oversight. 


Senator Thurmond. Finally, I would like to submit a copy of 18 
U.S.C. 3501 and a copy of the chart I have behind me listing cases 
that have criticized the Department of J ustice for its refusal to en- 
force the law on voluntary confessions. 

[18 U.S.C. 3501 and the chart referred to follow:] 
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Senator Thurmond. We will leave the hearing record open for 1 
week for additional materials and for follow-up questions. 

I want to thank all of you gentlemen for attending this hearing, 
and thank you for your testimony and your devotion to your coun- 
try by coming here and serving. 

I think we are now finished with the hearing unless somebody 
wants to raise some point. We are now adjourned. 

[Whereupon, at 3:30 p.m., the subcommittee was adjourned.] 




APPENDIX 


Questions and Answers 


Response of Stephen J . Markman to Question From Senator Thurmond 

Question 1. J udge Markman, do you have any doubt that, while you were involved 
in the Reagan and Bush Administrations, if a case similar to Dickerson had arisen 
out of a circuit court, the Department would have defended the statute before the 
Supreme Court? 

Answer 1. Concerning the Reagan Administration's Department of J ustice, I have 
no such doubt, not only because of the general institutional commitment to defend 
the constitutionality of congressional enactments, but also because of the internal 
decision made by 1987 to affirmatively identify a federal criminal case in which the 
constitutionality of section 3501 could be asserted. Concerning the Bush Administra- 
tion's Department of J ustice, I also have no such doubt both for the former reason 
and because no objections were made to the efforts of individual U.S. Attorney's of- 
fices to assert this argument. 


Responses of Richard M. Romley to Questions From Senator Thurmond 

Question 1. In your opinion, does the example you talked about in the Rodriguez 
case reflect a lack of empirical support for the Miranda court's assumption that con- 
fessions derived from custodial interrogation are inherently coercive and involun- 
tary? 

Question 2. Do you believe the Rodriguez case is an isolated incident, or are there 
numerous cases where a criminal goes free because of a minor, technical failure to 
follow Miranda safeguards? 


Qffice of the Maricopa County Attorney, 

Richard M. Romley, County Attorney, 

Phoenix, AZ, September 10, 1999. 

Senator Strom Thurmond, 

Subcommittee on Criminal J ustice Qversight, 

U.S. Senate, Washington, DC. 

Dear Senator Thurmond: I am pleased to provide the following responses to the 
follow-up questions recently presented to me. I was honored to have had an oppor- 
tunity to appear before the Subcommittee on Criminal J ustice Qversight on May 13, 
1999, and to discuss the refusal of thej ustice Department to enforce the law on 
voluntary confessions. 

With regard to your question concerning the "lack of empirical support for the Mi- 
randa court's assumption that confessions derived from custodial interrogation are 
inherently coercive and involuntary," I am not able to venture an opinion absent a 
statistical analysis. Flowever, I am of the opinion that while in-custodial interroga- 
tions may be at least to some degree inherently coercive, the mere fact that a con- 
fession was obtained during an in-custodial interrogation should not alone deter- 
mine of the issue of voluntariness. An in-custodial interrogation should be but one 
factor in determining voluntariness and the subsequent admissibility of a confes- 
sion. The decision in the Rodriguez case illustrates that many factors should be con- 
sidered when determining the voluntariness and admissibility of a confession. Qbvi- 
ously, among the factors entering into a decision by a person in-custody to confess 
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include feelings of guilt, the desire to explain one’s conduct, and other self-generated 
motivations. The in-custodial nature of the interrogation itself is not and should not 
be depositive of this issue. 

As to your second question; the Rodriguez case is obviously not an isolated in- 
stance where a confession has been ruled inadmissible merely because of the lack 
of Miranda warnings. In Arizona, we have a recent example in the case of Stateof 
Arizona v. Eiizabeth Shannon/ Whittiei CR 1998-013880. In this particular case, 
Mrs. Whittle, who was in the hospital at the time of her interrogation was not given 
Miranda warnings. In this instance, the police did not consider her as being in-cus- 
tody, however the court disagreeded. Her statement was ruled inadmissible when 
the court held that she had undergone an in-custodial interrogation without the 
benefit of having received Miranda warnings. The court indicated in its original de- 
cision that in all other respects Ms. Whittle's confession was voluntary and, but for 
the fact that she had not been afforded Miranda warnings her statement would 
have been admissible. There was no evidence of coercion by the police to induce Ms. 
Whittle to confess. This is, but another example of a situation where technicalities 
outweighed reason. 

I trust that the above responses to your questions will be helpful to the Senate's 
determination of these issues. If I can be of further assistance, please do not hesi- 
tate to call upon me. 

Sincerely, 

Richard M . Romley, 
Maricopa County Attorney. 


Responses of Gilbert G. Gallegos to Questions From Senator Thurmond 

Question 1. Mr. Gallegos, in the Dickerson case, an alleged serial bank robber con- 
fessed his crimes to the authorities without coercion or improper influence. The only 
problem was that the Miranda warnings were not read to him before hand. Com- 
mon sense dictates that this man's confession should be used, and he should not 
go free. Please discuss the frustrations police officers on the street face with tech- 
nicalities I ike in Dickerson. 

Answer 1. With all the legal gymnastics available to defense lawyers, the caprice 
of judges and overburdened prosecutors, it is certain that many persons who ought 
to be locked up are walking the streets today, released on "technicalities." This is 
frustrating to police officers and the public alike. Perhaps one of the most egre- 
giously frustrating scenarios is a criminal who freely confesses his or her crime to 
police officers, which is later thrown out by a judge, allowing a confessed criminal 
to go free. 

Many blame law enforcement officers, not prosecutors or judges, when criminals 
go free on technicalities, suggesting that if we followed the rules and conducted 
proper investigations, only the innocent would go free and the guilty would always 
wind up in jail. If this were the case. It is important to realize that our legal system 
goes to great lengths to protect the rights of both the innocent and the guilty. Any 
investigation must proceed without violating these rights and every interrelation 
must be lawful and voluntary. Coerced confessions have never been admissible in 
court. Police officers must protect the rights of those they investigate, but when the 
rules are unclear or inconsistently applied, the guilty benefit and public safety suf- 
fers. 

Police officers are expected to be legal experts on exclusionary rule law and be 
able to quote verbatim all case law on the Fourth, Fifth, and Fourteenth Amend- 
ments. Police officers make life and death decisions every day; they are trained to 
prevent crime and catch criminals. They know the law and apply it every day as 
they walk their beats and patrols. They are also called upon to exercise their judg- 
ment and common sense in uncommon situations. Unfortunately, we too often find 
that common sense is not always admissible in court. 

A big step toward common sense was taken when Congress enacted Section 3501, 
Title 18, U.S.C. That statute encourages police agencies to give the now standard 
"M/randa" warnings. But at the same time, it said that a confession could be used 
in court so long as it was "voluntary." This approach properly recognizes the vital 
importance of confessions to law enforcement. No one suggests that police officers 
should be able to coerce or threaten a suspect to obtain a confession. That is not 
what the Miranda decision is about. Even before Miranda, any confession obtained 
by threats— an "involuntary" confession— was excluded. Miranda did not add any- 
thing to those situations, and Section 3501 preserves in full force the rule that invol- 
untary confessions cannot be admitted. What Miranda created was a whole host of 
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new procedural requirements that applied, not to situations of threats, but to ordi- 
nary, everyday police questioning all over the country. 

Here it is important to understand what rules the decision actually imposed on 
police. The general public may think that it knows all about Miranda from watching 
television programs and seeing the four warnings read from a card, but for police 
officers on the streets, much more is involved. 

To begin with, police officers have to decide when it is time to apply the Miranda 
procedures. The courts have told officers that warnings are required only when a 
suspect is in "custody." Making this determination is very complicated, as shown by 
the fact that respected judges, with ample time to consider the issues, frequently 
cannot agree among themselves when "interrogation" of a suspect begins. Here 
again, respected judges have often disagreed on what constitutes interrogation, but 
police officers are expected to know on the spot, often in tense and dangerous situa- 
tions. 

If a suspect in "custody" is "interrogated," police officers must not only read Mi- 
randa warnings but then obtain a "waiver" from the suspect of his rights. Even with 
all the resources of time and research their court allows, no two judges will com- 
pletely agree on what constitutes a valid waiver of rights, and yet, police officers 
must decide almost instantaneously whether they have a valid waiver from a sus- 
pect. Then, once officers get a waiver, they must be constantly ready to know if a 
suspect has changed his mind and decided to assert his right to see a lawyer or to 
remain silent. If this change of mind has taken place, a police officer must still 
know if and when he can reapproach a suspect to see if the suspect has changed 
his mind yet again. 

Finally, on top of all this, police are expected to know that Miranda warnings are 
not always required, as the Supreme Court has specifically created exceptions for 
situations involving "public safety" or "routine booking." Other courts have recog- 
nized exceptions for routine border questioning, general on-the-scene questioning, 
and official questioning at a meeting requested by a suspect. Police, too, must know 
about whether or not a suspect has been questioned by officers from another agency 
about another crime and another time, and if so, whether or not a suspect invoked 
his rights during that other questioning. 

Police officers all around the country spend a great deal of time attempting to 
learn all these rules and follow them faithfully. However, since judges disagree with 
exactly how to apply all these rules, it is not surprising to find that police officers, 
too, will occasionally make mistakes and deviate from some of the Miranda require- 
ments. 

There will also be situations when police officers and criminal suspects disagree 
about whether all the rules were followed or not. Dickerson provides a very good 
illustration of this. Charles Dickerson, the confessed bank robber, said that he re- 
ceived his warnings only after he had given his confession. 

The officer involved testified to the contrary that they followed their normal proce- 
dures and read the warnings before questioning. Dickerson apparently had prior ex- 
perience as a suspect in the criminal justice system and had probably even heard 
the Miranda rights before. In situations like this, it makes no sense to throw out 
a purely voluntary confession on technical arguments about exactly when the Mi- 
randa warnings were read, for all the reasons that the Fourth Circuit gave in its 
opinion. 

The issue before the Fourth Circuit in Dickerson was precisely the question of 
whether or not to let a confessed, dangerous criminal go free on a "technicality." 
Fortunately, the Fourth Circuit refused to allow this to happen and instead applied 
a law Congress had passed in 1968— Section 3501 of Title 18, U.S. Code. "No longer 
will criminals who have voluntarily confessed their crimes be released on mere tech- 
nicalities," the court wrote in upholding this law. To this holding, law enforcement 
officers all across the country say, "It's about time." 

Question 2. Mr. Gallegos, do you think that if Section 3501 is upheld, it will en- 
courage police officers to ignore defendant's legal rights generally? 

Answer 2. Absolutely not. Our Constitution, and the Bill of Rights in particular, 
were enacted and ratified with the aim of protecting the individual from an abuse 
of power by government. In an arrest and interrogation situation, the law enforce- 
ment officers represent the government and no one ought to be deprived of their 
constitutional rights during that questioning. However, it is important to under- 
stand that the Fifth Amendment's prohibition of any person being "compelled" to be 
a witness against himself was designed to protect against coercion by government 
agents, not technical mistakes that might occur in administering complicated court 
rules. This was exactly what the Fourth Circuit recognized in its Dickerson opinion 
in refusing to allow, as the court put it, "mere technicalities" to prevent a completely 
voluntary confession from being introduced before the jury. Voluntary confessions 
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made without police coercion should be evaluated by juries, not concealed by cleaver 
defense attorneys. 

Miranda v. Arizona established various procedures to safeguard the Fifth Amend- 
ment rights of persons in custodial interrogations-procedures which are unaffected 
by Section 3501, which actually encourages the proper use of the Miranda warnings. 
In its ruling, the Court thought that, without 3 certain safeguards, no statement 
obtained by law enforcement authorities could be considered "voluntary" and thus 
would not be admissible in court. Ever since, the words, 'You have the right to re- 
main silent * * * " have been part of every law enforcement officer's lexicon. 

Flowever, the Supreme Court has made it clear over the past 25 years that proce- 
dural saf^uards imposed by the Miranda decision were not rights protected by the 
Constitution, but rather measures designed to help ensure that the right against 
self-incrimination was protected, that confessions or other information were lawfully 
and voluntarily obtained and therefore admissible in a court of law. As the Court 
explained a few years later in Michigan v. Tucker (1974), the safeguards were not 
intended to be a "constitutional straightjacket" but rather to provide "practical rein- 
forcement" for the exercise of Fifth Amendment rights. 

In Tucker, a rape suspect gave exculpatory responses without being fully 
Mirandized. (Fie was questioned before the Court had decided Miranda.) 

The suspect's statements led them to a witness who provided damaging testimony, 
testimony which the defense sought to have excluded because the witness was lo- 
cated through an interrogation in which the suspect had not been fully advised of 
his rights. The Court, however, allowed the evidence to be used, explaining that 
"Certainly no one could contend that the interrogation faced by [the suspect] bore 
any resemblance to the historical practices at which the right against compulsory 
self-incrimination was aimed." 

Similar to the decision in Tucker, the Supreme Court ruled in New York v. 
Quarles (1985) that there is a "public safety" exception to the requirement that Mi- 
randa warnings be given." Police officers approached by a victim raped at gunpoint 
were advised that her attacker had just entered a supermarket. After arresting the 
suspect and discovering an empty holster on his person, the officer asked, "Where 
is the gun?" The suspect revealed where he had hidden the weapon, an important 
piece of evidence, which the suspect's lawyers successfully excluded in State Court 
because the suspect was not Mirandized between his arrest and the "interrogation." 

The Supreme Court, however, overruled the lower court's decision stating that po- 
lice officers ought not be "in the untenable position of having to consider, often in 
a matter of seconds, whether or not it best serves society for them to ask the nec- 
essary questions without the Miranda warnings and render whatever probative evi- 
dence they uncover inadmissible, or for them to give the warnings in order to pre- 
serve the admissibility of evidence they might uncover but possible damage or de- 
stroy their ability to obtain that and neutralize the volatile situation confronting 
them." The Court recognized the "kaleidoscopic situation * * * confronting the offi- 
cers," not the "spontaneity rather than adherence to a police manual is necessarily 
the order of the day," and worried that "had Miranda warnings deterred [the sus- 
pect] from responding to [the officer's] questions, the cost would have been some- 
thing more than merely the failure to obtain evidence useful in convicting Quarles. 
Officer Kraft needed an answer to his question not simply to make his case against 
Quarles, but to insure that further danger to the public did not result from the con- 
cealment of the gun in a public area." Accordingly, the Court allowed the statement 
made by Quarles to be used against him. 

The logic of the Supreme Court's "public safety" decision in Quarles is exactly the 
logic of Section 3501. This statute was drafted in 1968 after the Senate] udiciary 
Committee held extensive hearings on the effects of the Supreme Court's rulings in 
Miranda and some other cases. The committee was deeply concerned about 
Miranda’s effects on public safety, concluding that "[tihe rigid, mechanical exclusion 
of an otherwise voluntary and competent confession is a very high price to pay for 
a 'constable's blunder'." 

To reduce that high price. Congress enacted 18 U.S.C. 3501, which instructs fed- 
eral judges to admit confessions "voluntarily made." The statute also spelled out the 
factors a court must "take into consideration" in order to determine the "voluntari- 
ness" of a confession. The Senate report which accompanied the "Qmnibus Crime 
Control and Safe Street Act of 1968," explained the rationale for Section 3501 quite 
bluntly: "[Cjrime will not be effectively abated so long as criminals who have volun- 
tarily confessed their crimes are released on mere technicalities * * * The Commit- 
tee is convinced that the rigid and inflexible r^uirements of the majority opinion 
in the Miranda case are unreasonable, unrealistic and extremely harmful to law en- 
forcement." 



113 


In considering the statute, it is important to understand that police officers wiii 
continue to give Miranda warnings if the principies of Section 3501 are appiied 
around the country. The statute itseif provided that the giving of Miranda warnings 
is a factor to be considered in determining whether a confession is voluntary. The 
Fourth Circuit specificaiiy pointed to this fact in uphoiding the statute. It said, 
"Lest there be any confusion on the matter, nothing in today's opinion provides 
those in iaw enforcement with an incentive to stop giving the now famiiiar Miranda 
warnings * * * [Tjhose warnings are among the factors a district court shouid con- 
sider when determining whether a confession was voluntariiy given." Poiice agencies 
wiii continue to do their best to foiiow Miranda when the statute is appiied just as 
they do now. The oniy change wiii be that dangerous confessed criminais, like Mr. 
Dickerson, will not escape justice and be set free to commit their crimes again. The 
Fraternal Order of Police strongly endorses this return to common sense in our na- 
tion's courtrooms and hopes that the Congress and the Department of J ustice will 
do whatever they can to insure that this is the ruling of the United States Supreme 
Court. 

I agree with those who have expressed concerns about Miranda's harmful effects 
on law enforcement. Sometimes we hear the claim that police have "learned to live 
with Miranda" as an argument against any change in the rules used in our courts. 
If what is meant by this is that police will do their very best to follow whatever 
rules the Supreme Court establishes, it is true police have "learned to five with Mi- 
randa." Indeed, since 1966, police professionalism in this country has expanded tre- 
mendously in many ways. 

But if what is meant by this is that police "live with and do not care about the 
harmful effects of these Court rules, nothing could be father from the truth. I can 
tell you from my experience as a law enforcement officer that too often these rules 
interfere with the ability of police officers to solve violent crimes and take dangerous 
criminals off the streets. The main culprit is not the Miranda warnings, which sus- 
pects have often heard time and again. The barrier to effective police questioning 
comes from all of the other technical requirements which in far too many cases 
make it i mpossi bl e for pol i ce off! cers to ask questions of suspects and too rigid exclu- 
sionary rules that prevent the use of any information obtained if there is the slight- 
est hint of noncompliance. 

Many crimes can only be solved and prosecuted if law enforcement officers have 
a chance to interview criminals and have their confessions introduced in court. Un- 
fortunately, the Miranda procedures and its accompanying exclusionary rule in 
many cases prevent the police from ever having this opportunity. 

It is no coincidence that immediately after the imposition of all these technical 
requirements by the Supreme Court's decision in Miranda, the criminal case "clear- 
ance rate" of the nation's police fell sharply to lower levels. At the time, police offi- 
cers around the country pointed to the Miranda decision as one of the major factors 
in this drop, and time has proven them right. 

Time has also proven the wisdom of the action that Congress took in 1968. Re- 
sponding to the urgent request of law enforcement. Congress decided to restore com- 
mon sense to our criminal justice system by passing Section 3501. This is a law that 
needs to be enforced so that entire "voluntary" confessions obtained by hardworking 
police officers are not suppressed from the jury. 

As a country, we should never have to "learn to live with" the devastating effects 
of crime. To the contrary, we should never stop striving to improve our efforts to 
apprehend and convict dangerous criminals through fair and constitutional means. 


Response of Daniel C. Richman to a Question From Senator Thurmond 

Question 1. Professor Richman, it appears to me that the premise of Miranda is 
that a confession cannot be voluntary if the warnings are not strictly given. Of 
course, whether a confession is voluntary is actually a factual question based on all 
of the circumstances. In determining whether a confession is voluntary, why is it 
not better for a judge to make that decision on a case-by-case basis as Section 3501 
provi des? 

Dear Senator Thurmond: I appreciate the opportunity your inquiry gives me to 
expand on my remarks at the May 13, 1999 hearing. 

Answer 1. As I understand it, your question suggests that, rather than have the 
inquiry into Voluntariness framed by Miranda and its progeny, it would be "better" 
simply to require the case-by-case totality of the circumstances inquiry established 
by § 3501. Were one to judge "better-ness" in the abstract, without any consideration 
of systemic concerns, I would have to agree with your suggestion. I n some far-away 



114 


world of unlimited resources and unerring judges, every case would stand on its par- 
ticular facts, and court proceedings would intensively inquire into whether each sus- 
pect "voluntarily" chose to incriminate himself. The resulting body of law would be 
richly textured, as judges explored the mysteries of the human will and the diverse 
ways in which individuals interact with pol i ce offi cers. 

In our own world, however, the regime established by Miranda and its progeny 
has significant advantages for the Government and the criminal justice system as 
a whole. By focusing attention on the extent to which the Government has complied 
with that regime, these cases have made what otherwise would be a difficult fact- 
sensitive determination quite manageable. When the Government can show that Mi- 
randa warnings were properly given, it not only satisfies an initial legal require- 
ment. It also provides judges with evidence of good faith and adherence to the rule 
of law. The result in such cases is that what otherwise could be a open-ended in- 
quiry into "voluntariness" becomes quite truncated, with the Government generally 
winning. 

Does logic of Miranda compel this litigation pattern Not really. Theoretically (as 
I think your question suggests), an 'inquiry into whether warnings were given would 
merely be the first step into a more general examination of the "voluntariness" with 
which a suspect allegedly waived his rights. As a practical matter, however, this 
generally does not happen. As the Supreme Court noted in Berkemer v. McCarty, 
468 U.S. 433 n.20 (1984), "cages in which a defendant can make a colorable argu- 
ment that a self-incriminating statement was 'compelled' despite the fact that the 
law enforcement authorities adhered to the dictates of Miranda are rare." And my 
own experiences as a federal prosecutor which, particularly when I had a super- 
visory role in the Appellate Unit, gave me some familiarity with hundreds of cases— 
lead me to make the same observation. 

The result of this judicial focus on the giving of Miranda warnings has not simply 
been to save judicial resources by truncating the inquiry at pre-trial hearings. It has 
also led to creation of narrowly confined body of caselaw that provides agents and 
police officers with a road map for ensuring that a confession with be admissible, 
and provides prosecutors with a reasonably reliable way of predicting the outcome 
of suppression hearings. Such predictability, of course, I facilitates early plea nego- 
tiations. 

One response to my argument here might be: "Perhaps you have explained how 
the Government and judicial system are benefitted by Miranda's prophylactic re- 
gime. But why not have §3501 as a back-up, for the relatively small number of 
cases in which there has merely been a 'technical' violation of Miranda, but where 
the totality of the circumstances indicates that a confession was voluntary?" There 
is something to this argument. Indeed, as someone quite interested in sending guilty 
people to prison, I would agree with it, if I could only find a way for criminal justice 
system to speak out of two different sides of its mouth. If law enforcement agents 
and police officers could remain blissfully unaware of the arguments that prosecu- 
tors later used in court to justify the admission of confessions and of the judicial 
outcomes, we would have the best of both worlds: the virtues of a prophylactic re- 
gime and the ability to sift through the facts of the remaining cases for voluntary 
confessions. 

But this is another world that bears no resemblance to reality. Rules of admission 
inevitably affect police behavior, particularly when the message is as clear as "Mi- 
randa warnings are merely optional." And the effect of implementing §3501 (were 
it constitutional) would thus be to dramatically expand the number of cases in 
which either no Miranda warnings or defective warnings were given, with all the 
systemic costs such cases entail. In theory, agencies and police departments could 
step into the breach by requiring Miranda warnings as a matter of internal regula- 
tion (as the FBI did before Miranda). But such internal disciplinary schemes have 
traditionally been of mixed effectiveness, and would be extremely hard for federal 
officials to implement in the local police departments, which have been producing 
an increasing number of federal cases. 

It is for these reasons (and for the others that I noted in my May 13 testimony), 
that the Department of J ustice's historical reluctance to invoke §3501 makes sense 
as a matter of law enforcement policy, not just as a matter of constitutional inter- 
pretation (as others have argued). The policy advantages of Miranda’s regime may 
also explain why the States, which, according to Professor Cassell's analysis, would 
seem to be most hurt by Miranda, have not seemed particularly interested in pass- 
ing legislation like §3501. 

Again, I thank you for your consideration. 

Respectfully, 


Daniel C. Richman. 
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Responses of George Thomas to Questions From Senator Thurmond 

Question 1. In your oral testimony, you mentioned that you thought the Depart- 
ment shouid raise and defend section 3501. Piease elaborate on the reasons for your 
position. 

Answer 1. Senator Thurmond, whether 18 U.S.C. §3501 is constitutionai or not, 
its function is toteii federai judges that they must admit voluntary confessions. Sec- 
tion (a) provides that "a confession * * * shaii be admissibie in evidence if it is voi- 
untariiy given." Like a ruie of evidence, this provision makes admissibie a category 
of evidence. In every other context of which I am aware, if a federai prosecutor seeks 
to admit evidence, the prosecutor has a duty to argue for its admissibiiity using 
every piausibie argument. Given the mandatory ianguage of § 3501 ("shaii be admis- 
sibie"), it is a powerfui argument on behaif of a prosecutor trying to admit a confes- 
sion. To be sure, the prosecutor has discretion about whether to seek the admission 
of a confession, but once the decision is made to seek admission, I believe the pros- 
ecutor has a duty to argue for admission on the ground of compiiance with §3501. 
Simiiariy, the Department of J ustice has a duty to use every piausibie argument 
to defend a iower court decision to admit a confession. Section §3501 is, after aii, 
a mandate from Congress, a co-equai branch of our federai government, to judges 
to admit voluntary confessions. This mandate creates a duty in the prosecutors and 
the Department of J ustice to raise and defend the constitutionai ity of §3501. 

Question 2. Are there ways in which section 3501 extends beyond the pre-Miranda 
voiuntariness standards governing the admissibiiity of confessions? Piease expiain 
any differences that you see. 

Answer 2. Senator, 18 U.S.C. §3501 expands the pre-Miranda voluntariness 
standards by creating or recognizing a right to counsei during pre-indictment inter- 
rogation. The Sixth Amendment appiies to interrogation oniy after indictment. See, 
eg., Crooker v. California, 357 U.S. 433 (1958); cf. Brewer v. Williams, 430 U.S. 387 
(1977). The Due Process Ciause has never been heid to create a right to counsel in 
every case of pre-indictment interrogation. See, eg. Cicenia v. La Gay, 357 U.S. 504 
(1958). But 18 U.S. C. § 3501(b) (4) and (5) instruct thetriai judge, when considering 
the voiuntariness of a confession, to take into consideration "whether or not such 
defendant had been advised prior to questioning of his right to the assistance of 
counsel, and (5) whether or not such defendant was without the assistance of coun- 
sei when questioned and when giving such confession." (Emphasis added.) This 
seems to me to create a statutoi^ right to counsei in every pre-indictment interroga- 
tion, a saiutary recognition by Congress of the importance of having the assistance 
of counsei during interrogation. Aiternativeiy, these provisions may simpiy be a con- 
gressionai interpretation of the Due Process Ciause as creating a right to counsei 
during every pre-triai interrogation, an interpretation broader than the Supreme 
Court has yet recognized. As a co-equai branch of government, however. Congress 
is authorized (indeed, has a duty) to interpret the Constitution, which interpretation 
shaii stand uniess overruied by the Supreme Court. In either case, §3501 suppiies 
defendants with a broader right to counsei during interrogation than was avaiiabie 
prior to Miranda. 

It also seems to me that subsection (b)(2) of 18 U.S.C. §3501 broadens not only 
the pre-Miranda right against an involuntary confession but also the rights of a de- 
fendant under Miranda itself. This subsection requires the judge to consider "wheth- 
er such defendant knew the nature of the offense with which he was charged or of 
which he was suspected at the time of making the confession." Under pre-Miranda 
law, the Supreme Court had never held that notice of the subject of the interroga- 
tion was a part of the voluntariness calculus. And in interpreting Miranda, the 
Court has explicitly held that a waiver of rights is valid even though the suspect 
did not know what offense was to be the subject of the interrogation. Colorado v. 
Spring, 479 U.S. 564 (1987). 

Question 3. Professor Thomas, your view appears to be that the Supreme Court 
in Miranda established an irrebuttable presumption that all custodial confessions 
obtained without Miranda warnings were "compelled" and therefore not admissible. 
Flowever, the Supreme Court has created exceptions to Miranda in Harris v. New 
York, 401 U.S. 222 (1971) (impeachment), Michigan v. Tucker, 417 U.S. 433 (1974) 
(fruit of the poisonous tree doctrine inapplicable), Qregon v. Haas, 420 U.S. 714 
(1975) (impeachment). New Yorkv. Quarles, 467 U.S. 649 (1984) (public safety), and 
Qregon v. Elstad, 470 U.S. 298 (1985) (waiver possible after initial response to 
unwarned yet uncoerced questioning). Flow do you reconcile your reading of Mi- 
randa with cases such as these? 

Answer 3. Yes, Senator, I believe that Miranda created an irrebuttable presump- 
tion that all confessions obtained without the warnings and waiver required by the 
Court are compelled within the meaning of the Fifth Amendment to the United 
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States Constitution and cannot be used in court as evidence of the confessor's guiit. 
Oniy one of the cases you cite, however, invoived the use of a confession in the pros- 
ecution's case as a way of showing guiit. The others permitted use of a confession 
taken without Miranda warnings for a coliaterai purpose— to impeach the defend- 
ant's credibiiity {Harrisv. New York, 401 U.S. 222 (1971); Oregon v. Haas, 420 U.S. 
714 (1975)), or as a means of finding other evidence {Michigan v. Tucker, 417 U.S. 
433 (1974)). One of the cases did not even involve use of a confession taken in viola- 
tion of Miranda {Oregon v. Eistad, 470 U.S. 714 (1975)), although there was an ear- 
lier statement in Eistad that did violate Miranda. 

In Michigan v. Tucker, 417 U.S. 433 (1974), the Court held that a witness who 
was found by use of a compelled confession could testify against the defendant. This 
does not seem to me in any way inconsistent with the principle that the compelled 
confession cannot be used as evidence of guilt. Similarly, Harris v. New York, 401 
U.S. 222 (1971), and Oregon v. Haas, 420 U.S. 714 (1975), held that a confession 
compelled within the meaning of Miranda could be used to impeach the defendant 
if he testified. The confession remains inadmissible in the State's case in chief. Be- 
cause the Miranda presumption is of Fifth Amendment compulsion, rather than 
Due Process coercion, it seems appropriate to me to hold that the confession cannot 
be introduced as evidence of guilt but can be introduced to impeach a defendant who 
testifies falsely. (A defendant can always seek to have the confession excluded even 
for impeachment purposes by arguing that the police used coercion). 

In Or^on v. Eistad, 470 U.S. 298 (1985), the Court held that a statement made 
after Miranda warnings and a voluntary waiver is admissible even though the po- 
lice had elicited an incriminating statement before they gave the warnings. Eistad 
makes good sense to me. If the Miranda warnings are adequate to dispel the inher- 
ent compulsion of police interrogation, they should also dispel any compulsion re- 
sulting from the suspect's knowledge that he has already "let the cat out of the bag." 
And Eistad makes clear that the first statement, the one made without warnings, 
is inadmissible. So, again, the Court is following the basic holding in Miranda that 
no confession can be admitted in the prosecution's case unless the police give the 
warnings and secure a waiver. 

To be candid. Senator, my theory of Miranda cannot explain New York v. Quaries, 
467 U.S. 649 (1984). In Quaries, the Court created an exception to Miranda for 
cases in which "public safety" is threatened, holding that a confession which is pre- 
sumed compelled under Miranda can nonetheless be admitted if the questioning 
was "reasonably prompted by a concern for the public safety." It was a 5-4 decision 
which, in my view, partially overrules Miranda. I agree with J ustice O'Connor's dis- 
sent in Quaries. She wrote, "Were the Court writing from a clean slate, I could 
agree with its holding. But Miranda is now the law and, in my view, the Court has 
not provided sufficient justification for departing from it or for blurring its now clear 
strictures." 

But, Senator, just because the Court has partly overruled Miranda in cases of 
threats to public safety does not mean that 18 U. S.C. §3501 is constitutional. The 
statute applies not just to public safety cases but to all interrogations and to all con- 
fessions. 

My view remains. Senator, that 18 U.S.C. §3501 is unconstitutional to the extent 
that it authorizes confessions to be admitted without Miranda warnings in any situ- 
ation not covered by the Quaries public safety exception. Whether Miranda was 
properly decided is a difficult question, I think. But as J ustice O'Connor said, it "is 
now the law." Unless the Supreme Court sees fit to modify Miranda further, I be- 
lieve the Court will strike down (or limit) 18 U.S.C. §3501. 


Responses of Paul G. Cassell to Questions From Senator Thurmond 

Question 1. Professor Cassell, it appears to me that a major flaw with Miranda 
was that it only focused on the interests of the accused. The Congress responded 
by taking into account the interests of society and victims in making sure criminals 
are brought to justice. Do you think the law should strike a balance between the 
rights of defendants and the interests of society, and do you think Section 3501 does 
that better than Miranda? 

Answer 1. I believe that §3501 strikes a better balance between the interests of 
society and the defendant than does Miranda, particularly when §3501 is consid- 
ered in a larger context. Section 3501 should not be examined by itself, as its critics 
are wont to do, but rather against the backdrop of other developments. For example, 
since the passage of §3501, the Department of J ustice has instituted more rigorous 
training and oversight for federal law enforcement agents. Moreover, the Congress 
has allowed actions, under the Federal Tort Claims Act, for willful misconduct by 
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federal agents. These reforms are likely to do far more to protect against those rare 
cases of police abuse than do the Miranda rules. At the same time, § 3 501 reduces 
the number of situations in which a guilty criminal who has voluntarily confessed 
to his crime will be able to escape justice. Section 3501 recognizes the tremendous 
importance of bringing such criminals to book, and thus strikes a better balance 
among competing concerns. But, in addition to all these reasons for supporting 
§ 3501, a critical point remains that the Miranda rules have "locked in" a single ap- 
proach to evaluating the competing concerns in police interrogation. Upholding and 
applying §3501 will lead to serious consideration of a wide range of reforms in the 
interrogation area, such as videotaping of questioning and perhaps judicial question- 
ing by magistrates. This experimentation will quite likely lead to even better ways 
of balancing the competing interests. 

Question 2. Professor Cassell, my understanding of the position of the DsDartment 
of J ustice is that Miranda is constitutionally required so they will not enforce Sec- 
tion 3501 in the lower Federal courts, but they have not decided what they will do 
if the issue reaches the Supreme Court. Were it not for people like you, would the 
courts have gotten the opportunity to consider whether the statute was constitu- 
tional? 

Answer 2. Unfortunately the current position of the Department of J ustice makes 
it quite difficult for courts to consider the implications of §3501. Typically courts 
only review issues pressed by the parties. Defendants, of course, have no interest 
in using §3501. And when the Department of J ustice does not present the statute, 
courts require considerably prompting to reach the question. It is noteworthy on this 
point that until the Washington Legal Foundation, among other groups, began rais- 
ing §3501 in recent years, courts seemed to have forgotten about the statute. Flow- 
ever, when WLF et al. pressed the issue in the Fourth Circuit and elsewhere, courts 
began to consider the issue. Thus, the tragic result of the Department's failure to 
press the statute is that in what must be countless numbers of cases, criminals who 
have voluntarily confessed to their crimes have suppressed their confessions and po- 
tentially escaped conviction. These criminals have gone free, it should be empha- 
sized, simply because the Department of J ustice, for reasons that remain mysteri- 
ous, has refused to defend a presumptively valid Act of Congress. 

Question 3. Professor Cassell, assume that the Supreme Court upholds Section 
3501, and assume further that the police continue to give the Miranda warnings as 
the statute encourages. Do you think a court would be any less likely to admit a 
confession using Section 3501 than they are today? 

Answer 3. If §3501 is upheld, there is no reason to expect any dramatic change 
in the way that courts consider voluntariness issues. Courts have considerable expe- 
rience in apply the voluntariness principle. Indeed, everyday across the country, 
courts make voluntariness determinations in determining whether non-Mirandized 
confessions can be used for impeachment or other purposes. Given this experience, 
§3501 will not present any novel questions for the courts and should not lead to 
any unanticipated consequences. 


Responses of J ames K. Robinson to Questions From Senator Thurmond 

Question 1. In your prepared statement, you imply that Miranda's constitutional 
status depends more on the Supreme Court's application of the decision to the 
States than on "[wjhatever ambiguity exists in what the Supreme Court has var- 
iously said in the post-M i randa cases." Flowever, the Court has been anything but 
ambiguous in its post-Miranda decisions, which have consistently held that 
Miranda's procedural safeguards are not constitutionally mandated. See Harris v. 
New York 401 U.S. 222 (1971); Michigan v. Tucke 417 U.S. 433 (1974); Qregon v. 
Haas, 420 U.S. 714 (1975); New York v. Queries, 467 U.S. 649 (1984); Qregon v. 
Elstad 470 U.S. 298 (1985); v. United States, 512 U.S. 452 (1994). Are not the Su- 
preme Court's holdings, based on what the Court's various post-Miranda opinions 
say, the touchstone for constitutionality? Flow are the holdings of these cases con- 
sistent with the J ustice Department's theory that the Miranda procedural safe- 
guards are constitutionally r^uired? 

Answer 1. We agree that all of the Supreme Court's decisions must be considered 
in determining the constitutional status of Miranda. For the reasons given in my 
prepared statement, and explained at greater length in the Brief for the United 
States in Dickerson v. United States, No. 99-5525 (S. Ct.), the Department of J ustice 
has concluded that "[a] well-established line of [the Supreme Court's] cases * * * 
requires the conclusion that Miranda, as applied by [the] Court, does indeed rest 
on a constitutional basis." Id. at 14. To be clear, however, the Department has never 
taken the position that the specific procedural safeguards identified in Miranda are 
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constitutionally r^uired. The Supreme Court expressly noted in Miranda that the 
Constitution requires no "particular solution for the inherent compulsion of the in- 
terrogation process," and it expressly left open the possibility that Congress and the 
States might "develop their own safeguards for the privil^e, so long as they are 
fully as effective * * * in apprising accused persons of their right of silence and in 
affording the continuous opportunity to exercise it." 384 U.S. at 490. 

Question 2. As you confirm, the J ustice Department's brief in the Leong case ar- 
gued that the lower Federal courts were not free to apply §3501 and that the De- 
partment was not free to urge that they do so. I n view of the Supreme Court's pru- 
dential policy of not considering questions not raised in the lower Federal courts, 
how did the Administration expect the Supreme Court to ever consider the issue of 
§3501's constitutionality? 

Answer 2. As is illustrated by the fact that the issue is now before the Supreme 
Court in Dickerson, the Department's position in the lower courts did not deprive 
the Supreme Court of the opportunity to pass on Section 3501's constitutionality. 
Although the Department was not pressing the issue in the lower federal courts, the 
issue was being actively pursued by amicus curiae. Moreover, any State could ask 
the Supreme Court to reconsider Miranda's exclusionary rule; such an argument, 
if successful, could have established Section 3501's validity in federal cases. 

Question 3. The Leong court expressly rejected your argument that you were not 
free to raise §3501 in the lower Federal courts. Why did you continue to make the 
same argument in the Dickerson case? 

Answer 3. To the extent that the panel in Leong held that it was free to determine 
the constitutionality of Section 3501, the Department agrees, and did not argue to 
the contrary in Leong. The Department's argument in Leong was that, in determin- 
ing the statute's constitutionality, the Fourth Circuit was required to follow control- 
ling Supreme Court precedent even if that precedent had arguably been undermined 
by subsequent Supreme Court cases. The Department repeated that argument in 
Dickerson because the Department believes the argument to be correct. See Agostini 
V. Fdton, 521 U.S. 202, 237 (1997). 

Question 4. In your prepared statement, you said that thej ustice Department has 
"instructed federal prosecutors to bring the Dickerson decision and Section 3501 to 
the attention of the district courts whenever a Miranda violation is alleged." Will 
the prosecutors urge the court to apply § 3501 in the Fourth Circuit? 

Answer 4. In a memorandum from the Criminal Division sent to all United States 
Attorneys in the Fourth Circuit and to all Criminal Division Section Chiefs, the De- 
partment stated its view that "when a defendant seeks the suppression of a state- 
ment allegedly obtained in violation of Miranda, prosecutors in the Fourth Circuit 
discharge their professional and ethical obligations if they call the district court's 
attention to the existence of Section 3501 and the Dickerson decision. The prosecutor 
should acknowledge that Dickerson is controlling authority insofar as it holds that 
'§3501, rather than Miranda, governs the admissibility of confessions in federal 
court.' The prosecutor should also advise the court, however, that the Department 
disagrees with Dickerson’s holding, and that the decision remains subject to possible 
further review in the * * * Supreme Court. Moreover, prosecutors should urge dis- 
trict courts to rule on the defendant's claim under traditional Miranda analysis as 
well." 

Question 5. As you know, the Tenth Circuit has also upheld the constitutionality 
of §3501. See United States v. Crocker, 510 F.2D 1129 (10th Cir. 1975); United 
States V. Rivas-Lopez, 988 F. Supp. 1424 (D. Utah 1997). In view of your instruc- 
tions to Federal prosecutors in the Fourth Circuit, is the Department giving similar 
instructions in theTenth Circuit and/or the District of Utah? 

Answer 5. No. The court in Crocker held that there was no Miranda violation in 
the case before it, see 510 F.2d at 1136-1138, and the subsequent decisions of Tenth 
Circuit have analyzed the admissibility of confessions under Miranda rather than 
Section 3501. See, eg.. United States v. Parra, 2 F.3d 1058, 1067-1068, cert, denied, 
510 U.S. 1026 (1993). {Rivas-Lopez is a district court decision.) Under those cir- 
cumstances, the Department has not viewed it as advisable to instruct prosecutors 
in theTenth Circuit to invoke Section 3501. 

Question 6. During a press conference on February 11, 1999, the Attorney General 
stated that "in this administration and in other administrations preceding it, both 
parties have reached the same conclusion," i.e, that §3501 was unconstitutional. 
The Subcommittee has received a letter from former Attorney General Meese con- 
tradicting this assertion and detailed testimony from former Assistant Attorney 
General Stephen Markman on the same point. In addition, the Subcommittee was 
made aware of 1969 test! mony by former Attorney General J ohn M itchel I to a FI ouse 
Select Committee on Crime supporting the constitutionality of §3501 and a 1975 
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opinion obtained by the 10th Circuit uphoiding section 3501 pursuant to the iitigat- 
ing posture announced by former Attorney Generai Mitcheii. It appears that the At- 
torney Generai was misinformed about prior Administrations. Has his information 
been brought to the Attorney Generai 's attention? 

Answer 6. Yes, the testimony and ietter to which you refer have been brought to 
the attention of the Attorney Generai. At her weekiy press avaiiabiiity on February 
11, 1999, the Attorney Generai stated that "the Supreme Court has conciuded that 
[the Miranda decision] is constitutionaiiy based, since [the Supreme Court] has ap- 
piied it to the States, as weli. In this administration and other administrations pre- 
ceding it, both parties have reached the same conciusion." It should be noted that 
during the tenures of former Attorneys General Mitchell and Meese, the Depart- 
ment rarely invoked Section 3501. 

Question 7. On J une 11, 1969, Assistant Attorney General Will Wilson circulated 
a memorandum to United States Attorneys encouraging them to use 18 U.S.C. 
§3501 (reprinted in 115 Cong. Rec. 23,236-23,238 (1969)). As of 1974, that policy 
was still in effect. SeeGandara, Admissibility of Confessions in Federal Prosecution, 
63 Geo L.J . 305, 312 (1974) (citing letter from Department dated May 15, 1974, stat- 
ing policies set forth in the memorandum are "still considered current and applica- 
ble"). On November 6, 1997, Assistant Attorney General J ohn Keeney circulated a 
memorandum to United States Attorneys ordering United States Attorneys not to 
rely on §3501 without consulting with the Criminal Division. Did the policy an- 
nouncement in the 1969 memorandum formally change before the 1997 memoran- 
dum? Please provide the Subcommittee with all formal policy guidance that has 
been given to federal prosecutors since 1969 regarding the use of §3501, with the 
exception of the November 6, 1997 memorandum. 

Answer 7. Apart from the November 6, 1997 memorandum, the Department 
issued two memoranda following the Fourth Circuit's decision in Dickerson: a memo 
to all federal prosecutors, dated February 12, 1999, and a memorandum to prosecu- 
tors in the Fourth Circuit, dated March 4, 1999. Copies of both memoranda are at- 
tached. We are not aware of any other formal guidance to federal prosecutors since 
1969. 

Question 8. J ustice Department representatives have previously said they will de- 
fend the constitutionality of section 3501 in an "appropriate" case. What cases are 
"appropriate" for such a defense? 

Answer 8. After undertaking a thorough examination of Section 3501's constitu- 
tionality, the Department came to the conclusion that the lower courts cannot rely 
on Section 3501 to admit a confession that Miranda would exclude unless and until 
the Supreme Court overrules or modifies Miranda. In the Brief for the United 
States in Dickerson, the Department of] ustice has concluded that the Court should 
grant certiorari to consider the constitutionality of Section 3501, but that the Court 
should not overrule M/randa. 

Question 9. In your prepared statement, you state that "additional considerations" 
are implicated whenever the question of defending a congressional enactment that 
is inconsistent with a decision of the United States Supreme is presented to the De- 
partment. No such "additional considerations" were referred to by, for example. So- 
licitor General Waxman during his Senate confirmation hearings when asked about 
this subject. Are these "additional considerations" meant to be "additional" pre- 
requisites to defending Acts of Congress where reasonable arguments can be made 
on their behalf. 

Answer 9. As I explained in my statement, and as the Attorney General explained 
in her November 1, 1999, letters to Congress respecting the Dickerson case, in deter- 
mining whether to defend the Act of Congress the Executive Branch must take into 
account the respect that is due Supreme Court decisions under the doctrine of stare 
decisis. This is consistent with General Waxman's testimony. See Nomination of 
S^h Waxman to beSoiicitor General: Hearing Before the Senate Comm, on the J udi- 
dary, 105th Cong. 6-7 (1997) (Solicitor General should defend a law against con- 
stitutional challenge "whenever reasonable arguments can be made in support of its 
constitutionality, except in the rarest instances such as where a statute directly con- 
flicts with a Supreme Court ruling of constitutional dimension"); id. at 100-101 
("When there is a Supreme Court holding that interprets or implements the Con- 
stitution, however, the question of defending an Act of Congress that is inconsistent 
with that decision implicates additional considerations. The duty of the Solicitor 
General includes upholding the Constitution itself. In such a case, the Solicitor Gen- 
eral must carefully weigh the duty to defend statutes against the obligation to re- 
spect the rulings of the Court. * * * in making [the] decision [whether to ask the 
Court to reconsider Miranda], the Department would consider the interests of law 
enforcement, as well as the important doctrine of stare decisis, the traditional re- 
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straint of the United States in asking for the overruiing or modification of Supreme 
Court decisions, and the need to examine what indications exist that the Supreme 
Court may be receptive to a change in its decisions."). 

Question 10. Your prepared statement mentioned that "it is an infrequent occur- 
rence that a case is iost on Miranda Lgrounds." We are interested in assessing the 
frequency of such occurrences. Piease provide the Subcommittee a iist of feiony 
cases from J anuary 20, 1993, to the present date in which the Department has lost 
a case on grounds related to Miranda and, in addition, cases in which the Depart- 
ment has had a confession suppressed on Miranda grounds and then later plea bar- 
gained the case for something less than what was originally charged. 

Answer 10. On November 5, 1997, in an addendum to a letter to Senator Fred 
Thompson, a copy of which is attached, we listed all adverse Miranda rulings re- 
viewed by the Solicitor General between January 1, 1989 and November 1, 1997. 
We note, however, that the government did not necessarily lose each of these cases 
simply because statements were suppressed. The government is frequently able to 
proceed with the prosecution without the suppressed statements. Upon searching 
our adverse decision files from November 1, 1997, to November 10, 1999, we have 
found 19 additional cases in which statements were suppressed on M/randa-related 
grounds. Five cases (## 1, 4, 11, 17, and 18) are pending on the government's ap- 
peal, and thus there has not yet been a final disposition of the charges. Three cases 
are awaiting retrial or further proceedings in the district court (##2, 8, and 15). 
In two cases, the government convicted the defendant at trial without the sup- 
pressed statements (##7 and 12). In one case (#19), the defendant pleaded guilty 
to the charge in the indictment. In four cases, the government resolved the charges 
through a plea agreement (##5, 6, 9, and 13). And finally, in three cases, the gov- 
ernment dismissed the charges (##3, 10, and 14). The cases are listed below. 

1. United States v. Peter Paul Hudson & Tammy Riness, Cr. No. 99-163-LFI 
(D.N.M. May 17, 1999) (district court suppressed statements elicited during a rou- 
tine inspection at a fixed border checkpoint), appeal pending. 

2. United States v. Anibal Ortiz, 177 F.3d 108 (1st Cir. (D.Mass.) J une 2, 1999) 
(court of appeals found an Edwards violation; officers initiated conversations after 
defendant asserted his Miranda rights) (case is set for a retrial in November). 

3. United States V. Ronald Gardner, No. 3:97CR244-Mu (W.D.N.C. March 9 1999) 
(district court discredited government witnesses and found that defendant had not 
voluntarily waived his Miranda rights) (government dismissed indictment). 

4. United States v. Zhi Man Liu and Tommy Chen, No. CR 98-0162 (N.D. Calif. 
Dec. 9, 1998) (district court found that defendant was in custody and entitled to Mi- 
randa warnings), appeal pending. 

5. United States v. Walter Fleming, No. 98-0223 (D.D.C. Dec. 11, 1998) (district 
court held that request for consent to search after assertion of Miranda rights vio- 
lated Edwards) (defendant pleaded guilty to charges in the E.D. Va. and agreed to 
cooperate in return for dismissal of charges in D.C.). 

6. United States v. George Chamberlain, 163 F.3d 499 (8th Cir. (D. Minn.) Dec. 
24, 1998) (holding that the defendant was in custody and hence entitled to Miranda 
warnings) (following vacation of his conviction, defendant pleaded guilty to one child 
pornography count and was sentenced to 51 months' imprisonment). 

7. United States V. Clara Castano, No. 98-8065-CR-Ryskamp (S.D. Fla. Oct. 16, 
1998) (district court found that defendant was in custody and hence entitled to Mi- 
randa warnings) (convicted following a jury trial without suppressed statements: 
sentenced to 135 months' imprisonment). 

8. United States v. Willie Tyle, 164 F.3d 150 (3d Cir. (M.D. Pa.) Dec. 15, 1998) 
(court of appeals found an Edwards violation and remanded for further proceedings: 
no decision yet on remand). 

9. United States v. Errolyn Cherrymae Romero, No. CR97-1264 (C.D. Calif. J uly 
14, 1998) (district court held that officer should have reissued Miranda warnings 
after polygraph exam) (tried to a hung jury (11-1 for conviction), followed by a 
guilty plea to the conspiracy charge; the defendant is awaiting sentencing). 

10. United States v.J ose Rosario Garibay, 143 F.3d 534 (9th Cir. (S.D. Calif.) May 
5, 1998) (court of appeals held that defendant's waiver of Miranda rights was not 
knowing and intelligent) (retrial ended with a hung jury, after which, the govern- 
ment dismissed the charges). 

11. United States v. Robert Dice, No. CR-2-96-136 (S.D. Ohio Nov. 24, 1997) (dis- 
trict court found an Edwards violation), pretrial appeal pending on unrelated issue. 

12. United States y. Khalid Be/, No. 97-191 (E.D. Pa. Mar. 10, 1998) (the district 
court found that the defendant was in custody for Miranda purposes), affirmed, 168 
F.3d 479 (3d Cir. 1998) (Table) (defendant was convicted at trial despite suppression 
of statements). 
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13. United States v. Herman J oseph Byram, J r., 145 F.3d 405 (1st Cir. (D. Me.) 
May 20, 1998) (district court suppressed unwarned statement finding that defend- 
ant was in custody for Miranda purposes, and suppressed subsequent testimony on 
ground that it was the fruit of the Miranda vioiation; government appeaied suppres- 
sion of testimony oniy; court of appeais affirmed) (on remand, defendant pieaded 
guiity as charged and was sentenced to 96 months' imprisonment). 

14. United States v. J esse Gary Soiiz, No. 96-50685 (9th Cir. (S.D. Caiif.) Nov. 
12, 1997) (court of appeais heid that defendant had not waived his Miranda rights) 
(the government dismissed the case because we couid not proceed without the con- 
fession). 

15. United States v. Leon Thomas, J r., No. CR 99-0045 CRB (N.D. Caiif. Sept. 
3, 1999) (defendant was read his Miranda rights, but district court found that the 
government faiied to estabiish defendant's orai waiver of rights) (no appeai; govern- 
ment wiii proceed without the statement; case is stiii pending in the district court). 

16. United States v. Anthony Zerbo, No. 98 Cr. 1163 (RPP) (S.D.N.Y. Oct. 8, 1999) 
(court found that defendant, who has a iow IQ and a history of mentai iiiness, did 
not voiuntariiy waive his Miranda rights) (no appeai; no disposition yet of criminai 
charges). 

17. United States v. Thomas Meiendez Sanchez, No. 98-129 (SEC) (D.P.R. J uiy 
19, 1999) (defendant was entitied to Miranda warnings prior to testifying pursuant 
to a subpoena in a bank robbery triai of others), appeai pending. 

18. United States v. J uan Felipe Bermudez, No. 99-20071-M 1 (W.D. Tenn. J uiy 
21, 1999) (ddfendant was in custody and hence entitled to Miranda warnings; aiso 
suppressing post-Miranda statement as fruit of unwarned statement), appeai pend- 
ing. 

19. United States v. J orge Romero, No. CR-99-0174-KKK (E.D. Caiif. Sept. 10, 
1999) (statement by poiice was tantamount to interrogation necessitating Miranda 
warnings) (no appeai; defendant pieaded guiity as charged and is awaiting sentenc- 
ing). 

Question 11. I understand that the FBI recentiy announced that iocai offices couid 
use videotaping of interrogations. Piease describe how the use of videotaping is pro- 
ceeding within the FBI today, including information about whether agents have 
found it to help or hinder their efforts to obtain confessions and whether it has been 
useful in preventing improper coercion against suspects. 

Answer 11. The FBI announced revised procedures in J uiy 1998, designed to en- 
courage field offices to consider when videotaping investigations would be appro- 
priate in specific cases. It will take time for the FBI field offices to digest and imple- 
ment broadly the revised policy. Only after sufficient time has elapsed, and 
videotaping has been employed in a sufficient number of cases, will the FBI be 
equipped to assess whether the use of videotaping has helped or hindered its inves- 
tigative efforts. 


U .S. Department of J ustice. 

Criminal Division, 
Washington, DC, March 4, 1999. 

RE: Memorandum for All United States Attorneys in the Fourth Circuit and All 
Criminal Section Chiefs 

FROM : J ames K. Robinson, Assistant Attorney General 
SUBJ ECT: 18 U.S.C. §3501 

In United States v. Dickerson, 1999 WE 61200 (Feb. 8, 1999), a divided panel of 
the Fourth Circuit reversed a district court order suppressing a confession because 
of its finding that the confession had been obtained in violation of Miranda v. Ari- 
zona, 384 U.S. 436 (1966). The panel majority held that the defendant's confession 
was admissible under 18 U.S.C. 3501(a), which provides that a confession "shall be 
admissible in evidence if it is voluntarily given." The majority determined that Con- 
gress had the authority to supercede Miranda by legislation because Miranda's re- 
quirements are not mandated by the Constitution. 

In a memorandum dated February 12, 1999, the Criminal Division advised all 
United States Attorneys and Criminal Division section chiefs that the Department 
continues to adhere to the view that the United States is not free to urge the lower 
courts to admit statements under Section 3501 that Miranda would exclude. Should 
the Supreme Court grant certiorari in a case involving the validity of Section 3501, 
the Department would then be free to ask the Court to reconsider Miranda's con- 
stitutional status, although the Department has not yet determined what position 
it would take in such a case. The Department recognizes, however, that in the in- 
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terim, the Dickerson decision poses speciai concerns for prosecutors practicing in the 
Fourth circuit, 

It is the Department's view that when a defendant seeks the suppression, of a 
statement aiiegediy obtained in vioiation of Miranda, prosecutors in the Fourth Cir- 
cuit discharge their professionai and ethicai obiigations if they caii the district 
court's attention to the existence of Section 3501 and the Dickerson decision. The 
prosecutor shouid acknowiedge that Dickerson is controiiing authority insofar as it 
hoids that (§3501, rather than Miranda, governs the admissibiiity of confessions in 
federai court." The prosecutor shouid aiso advise the court, however, that the De- 
partment disagrees with Dickerson's hoiding, and that the decision remains subject 
to possibie further review in the Fourth Circuit and the Supreme Court. Moreover, 
prosecutors shouid urge district courts to ruie on the defendant's daim under tradi- 
tionai Miranda anaiysis as weii. 

If you have any questions about this issue, pi ease contact Appeiiate Section attor- 
ney Lisa Simotas, at (202) 616-9842, or by e-maii. 


U .S. Department of J ustice. 

Criminal Division, 
Washington, DC, February 12, 1999. 

Memorandum for Aii United States Attorneys and Aii Criminai Division Section 
Chiefs 

FROM : J ames K. Robinson, Assistant Attorney Generai 
SUBJ ECT: 18 U.S.C. §3501 

In United States v. Dickerson, 1999 WL 61200 (Feb. 8, 1999), a divided panei of 
the Fourth circuit reversed a district court order suppressing a confession because 
of its finding that the confession had been obtained in violation of Miranda v. Ari- 
zona, 384 U.S. 436 (1966). The panel majority heid that the defendant's confession 
was admissibie under 18 U.S.C. 3501(a) which provides that a confession "shaii be 
admissibie in evidence if it is voiuntariiy given." The majority determined that Con- 
gress had the authority to supersede Miranda by iegisiation because Miranda's re- 
quirements are not mandated by the Constitution. The Dickerson decision remains 
subject to possibie further review in the Fourth Circuit and the Supreme Court. 

In a memorandum dated November 6, 1997 (a copy of which is attached), the 
Criminai Division advised aii United States Attorneys and Criminai Division section 
chiefs that, after thoroughiy reviewing the iegai issues, the Department had con- 
ciuded that uni ess the Supreme Court were to modify or overruie Miranda and the 
cases that have continued to appiy it, the iower courts are not free to reiy on Section 
3501 to admit statements that Miranda wouid exciude, and the United States is not 
free to urge iower courts to do so. The Department continues to adhere to the views 
expressed in the November 6, 1997, memorandum. 

Accordingiy, federai prosecutors shouid not reiy on the voiuntariness provision of 
Section 3501 to urge iower federai courts to admit statements taken in vioiation of 
Miranda without first consuiting with the Criminai Division. If you have any ques- 
tions about this issue, piease contact Appeiiate Section attorney Lisa Simotas, at 
(202) 616-9642, or by e-maii. 

Attachment 


U .S. Department of J ustice. 

Criminal Division, 
Washington, DC, November 6, 1997. 

Memorandum for Aii United States Attorneys and Aii Criminai Division Section 
Chiefs 

FROM:J ohn C. Keeney, Acting Assistant Attorney Generai 
SUBJ ECT: 18 U.S.C. §3501 

Section 3501 of Titie 18, United States Code, provides that "in any criminai pros- 
ecution brought by the United States," a confession "shaii be admissibie in evidence 
if it is voiuntariiy given." The statute requires triai judges to make a threshoid de- 
termination of voiuntariness outside the presence of the jury, and provides that vol- 
untariness shaii be assessed based on the totaiity of the circumstances— inciuding 
whether or not the defendant was advised or knew that he was not required to 
make any statement and that any such statement couid be used against him," and 
whether the defendant had been advised of his right to counsel. Section 3501(b) 
states, however, that the "presence or absence" of any particuiar factor— inciuding 
whether the defendant received the warnings required by Miranda v. Arizona, 384 
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U.S. 436 (1986)— "need not be conclusive on the issue of voluntariness of the confes- 
sion." 

Section 3501 was intended by Congress to secure the admissibility, in federal 
courts, of voluntary statements that would otherwise be suppressed under Miranda. 
Since its enactment in 1968, the statute has rarely been invoked by federal prosecu- 
tors. However, in part due to questions as to its constitutionality that were recog- 
nized even by Congress when it passed the law. See eg., S. R^. No. 1097, 90th 
Cong., 2d Sess. (1968), reprinted in 1968 U.S. Code Cong, and Admin. News 2112, 
2137-2138 ("No one can predict with any assurance what the Supreme Court might 
at some future date decide if these provisions are enacted * * *. The committee 
feels that by the time the issue of constitutionality would reach the Supreme Court, 
the probability is, that this legislation would be upheld."). 

Recently, in United States v. Leong, No. 96-4876, the Fourth Circuit directed the 
parties to address the applicability of Section 3501 in a case in which a defendant's 
admission was suppressed for failure to give Miranda warnings. The Department 
thoroughly reviewed the l^al issues and came to the conclusion that unless the Su- 
preme Court were to modify or overrule Miranda and the cases that have continued 
to apply it, the lower courts are not free to rely on Section 3501 to admit statements 
that would be excluded by Miranda, and the United States is not free to urge lower 
courts to do so. The Fourth Circuit ultimately declined to address the applicability 
of Section 3501 because the issue was not raised in the district court. 

The Department has not yet decided whether it would ask the Supreme Court in 
an appropriate case to overrule or modify Miranda. While the Department considers 
this issue, federal prosecutors should not rely on the voluntariness provision of Sec- 
tion 3501 to urge the admission of a statement taken in violation of Miranda with- 
out first consulting with the criminal Division. 

Copies of the brief in the Leong case are available from the Appellate Section of 
the Criminal Division. If you have any questions about this issue, please contact 
Patty Merkamp Stemler, Chief of the Appellate Section, at (202) 514-2611, e-mail 
CRM04 (STEMLER). 


U .S. Department of J ustice. 

Office of Legislative Affairs, 
Washington, DC, November 5, 1997. 

TheHon. Fred Thompson, 

U.S. Senate Washington, DC. 

Dear Senator Thompson: This responds to your J une4, 1997, letter to the Attor- 
ney General, in which you asked several questions relating to the J ustice Depart- 
ment's use of Section 3501. I apologize for the delay in responding to your inquiry. 
As you know, the Department of J ustice has been actively engaged during the past 
several months in a comprehensive analysis of the constitutionality of Section 3501. 
That analysis was prompted by a supplemental briefing order in United States v. 
Leong, 116 F.3d 1474 (4th Cir. J une 26, 1997) (table), which was issued while the 
Fourth Circuit was considering whether to rehear the case sua sponte and which 
required the government to address the constitutionality of Section 3501. Following 
a thorough review of the case law, the Attorney General determined that the federal 
appellate and district courts may not apply Section 3501 to admit a voluntary con- 
fession in a case in which Miranda v. Arizona, 384 U.S. 436 (1966), would require 
its exclusion. Nor may federal prosecutors urge the lower federal courts to rely on 
Section 3501 in such circumstances. We have previously provided you with a copy 
of the government's supplemental brief in Leong, but we are again enclosing a copy 
of that brief which details the legal reasoning behind the Department's recently an- 
nounced policy with respect to section 3501. 

Following the submission of the government's supplemental brief in Leong, the 
court of appeals declined to rehear the case, albeit for a different reason than that 
urged by the government. I have attached a copy of the court's order disposing of 
the case. 

You also ask why the government did not raise Section 3501 in the district court 
in United States v. Suiiivan, a firearm prosecution from the Eastern District of Vir- 
ginia. Defendant Suiiivan caught suppression of an incriminatory statement and a 
gun on the ground that he had been subjected to custodiai interrogation during a 
traffic stop but had not received Miranda warnings. The government argued at the 
suppression hearing that defendant Sullivan was not in custody when he confessed 
to possessing a gun, and therefore he was not entitled to Miranda warnings. The 
government did not raise Section 3501 in the district court because the prosecutor 



124 


was reasonably confident that the government would prevail on the merits of the 
custody issue. 

The district court held that Sullivan was in custody when he admitted that he 
had a gun, and therefore the officer should have issued Miranda warnings prior to 
eliciting this admission. After the district court suppressed the statement and the 
gun as fruits of a Miranda violation, the United States Attorney's office sought au- 
thorization to appeal from the Solicitor General's Office. As you know, the permis- 
sion of the Solicitor General must be obtained before an appeal is taken from a deci- 
sion adverse to the United States, and the United States Attorney's office is re- 
quired to advise the Solicitor General of all issues it intends to raise on appeal. Spe- 
cifically, the United States Attorney's Office sought permission to argue that Sulli- 
van was not in custody, and hence he was not entitled to Miranda warnings, when 
he made the incriminatory statement that led to the discovery of the gun. I n accord 
with standard procedure, the recommendation was reviewed by the criminal Divi- 
sion, which endorsed the custody argument, and the Acting Solicitor General Walter 
A. Dellinger authorized the appeal on that ground. The United States Attorney's Of- 
fice did not seek authorization to raise Section 3501 on appeal, nor did the Acting 
Solicitor General give such authorization. Nevertheless, in the government's opening 
brief, the United States Attorney's Office argued that Section 3501 precluded sup- 
pression of the evidence. 

Shortly thereafter, Sullivan's counsel brought this argument to the attention of 
the Solicitor General's Office and inquired whether Mr. Dellinger had authorized the 
United States Attorneys Office to make the Section 3501 argument. Upon reviewing 
the brief, the record below, and the letter of the United States Attorney's Office 
seeking authorization to appeal, and after consulting with the United States Attor- 
ney, Acting Solicitor General Dellinger decided to withdraw the government's brief 
because it presented "issues that were not raised or addressed in the district court 
and that were not presented to [him] for consideration at the time [he] authorized 
the government to appeal, as required by Department of] ustice regulations." March 
26, 1997 letter from Walter Dellinger, Acting Solicitor General, to Patricia S. 
Conner, Clerk, United States Court of Appeals for the Fourth Circuit. The Acting 
Solicitor General drew the court of appeals' attention to 28 C.F.R. 0.20, which states 
that the Solicitor General shall "determin[e] whether, and to what extent, appeals 
will be taken by the Government to all appellate courts." Mr. Dellinger reassigned 
the case to an attorney in the Criminal Division, who resubmitted the brief without 
the Section 3501 argument. The appeal is still pending in the Fourth Circuit. 

You also ask, for "a list of all cases since 1989 in which the] ustice Department 
has raised as an appellant before the court of appeals an argument that was not 
raised in the district court." This information is not readily accessible: we could not 
prepare such a list without reviewing in detail approximately 4,000 case files. Al- 
though the government may often defend a favorable judgment on appeal on a legal 
ground not presented in the lower court, the Department can assure you that the 
instances in which the Solicitor General authorizes the government as appellant to 
advance an argument that was not preserved below are rare. The Solicitor General's 
restraint in this regard promotes the Department of] ustice's strong institutional in- 
terest in preventing criminal defendants from gaining relief based on arguments 
raised for the first time on appeal. As you are aware, such arguments are subject 
to stringent legal limitations. 

You also ask that the Department inform you of every case since 1989 in which 
a federal court ordered the suppression of any statement under Miranda. The De- 
partment's filing system and records do not readily yield a definitive list of such 
cases. We have, however, reviewed all memoranda submitted to the Solicitor Gen- 
eral, as of November 1, 1997, concerning such cases and have found a total of 57 
cases (some involving multiple, decisions) in which adverse Miranda rulings made 
by the federal courts have been reviewed by the Solicitor General. The cases re- 
viewed by the Solicitor General are listed in an addendum to this letter. We recog- 
nize that this list no doubt excludes a number of cases in which confessions were 
suppressed under Miranda, including cases that were ultimately resolved in a man- 
ner favorable to the United States. As far as we have been able to determine. 
United States v. Cheely, 36 F.3d 1439, 1448 (9th Cir. 1994), is the only one of these 
cases since 1989 in which Section 3501 was affirmatively relied upon by the govern- 
ment and addressed on the merits by a federal court. The government raised Section 
3501 in the district court in United States v. Dickerson, No. 97-159-A (E.D. Va. J uly 
1, 1997), but the district court did not address this argument in its suppression 
order. It would be extremely difficult, if not impossible, to ascertain the particular 
reasons why the government did not raise section 3501 in each of the other listed 
cases. Flowever, it is likely that section 3501 has been raised infrequently over the 
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last 28 years at least In part because of the serious questions as to Its constitu- 
tionality that were recognized even at the time of the law's enactment. 

You also ask the Department to Inform you "of every case In which the Depart- 
ment of Justice has relied on Section 3501 since 1989, and, In every such case 
whether the court reached the Issue and what the result was." It would be nearly 
Impossible to provide a definitive answer to the question you pose Inasmuch as the 
Department of J ustice does not maintain a listing of the arguments that federal 
prosecutors have made In responding to the myriad claims raised by criminal de- 
fendants In the district and appellate courts. We have noted above two cases of the 
type you have Inquired about, and we are not presently-aware of others. However, 
short of ordering the Individual United States Attorneys' Offices to conduct a case- 
by-case audit of their pleadings in all cases since 1989 in which the admissibility 
of a confession has been challenged, we have no way of determining for certain 
whether federal prosecutors have relied on Section 3501 in other cases to defend the 
admissibility of a confession. 

Finally, the Department has not previously considered it necessary to provide 
guidance to the United States Attorneys concerning reliance on Section 3501. In 
light of the supplemental brief that was filed in Leong, the Department plans to pro- 
vide future guidance to the U nited States Attorneys as is appropriate. 

I hope that this information adequately responds to your inquiries on Section 
3501. Please do not hesitate to contact me if I can be of further assistance on this 
or any other matter. 

Sincerely, 


Andrew Fois, 
Assistant Attorne/ General. 


ADDENDUM 

Adverse Miranda Rulings Reviewed by the Solicitor General 
j anuary 1, 1989-November 1, 1997 

United States v. Charles T. Dickerson, No. 97-159-A (E.D. Va. J uly 1, 1997), ap- 
peal pending (4th Cir.) 

United States v. Erving Lewis, No. 96-747-MV (D.N.M. July 1, 1997), appeal 
pending (10th Cir.) 

United States y. Roger Martin, No. 96-851-CR-Ferguson (S.D. Fla. May 27, 1997) 
United States y. Sheri Lynn Bulacan, No. 96-00801 (D. Hi. May 1, 1997) 

United States y. Leaburn Alexander, 106 F.3d 874 (9th Cir. Feb. 3, 1997) (reinstat- 
ing suppression order that district court had vacated prior to second trial) 

United States v. Bernard Watson, 871 F. Supp. 988 (N.D. III. Dec. 5, 1994), re- 
versed and remanded, 87 F.3d 927 (7th Cir. J uly 3, 1996), suppressing on remand, 
1997 WE 24673 (N.D. III. J an. 17, 1997), denying suppression on motion to recon- 
sider, 1997 WE 124268 (N.D. III. Mar. 24, 1997) 

United States v. Robert H. Sullivan, 948 F, Supp. 519 (E.D.Va. Nov. 19, 1996), 
appeal pending. No. 97-4017 (4th Cir.) 

United States v. Amando Fernandez Ventura and Milagros Cedeno, 892 F.Supp. 
362 (D.P.R. June 30, 1995), reversed and remanded, 85 P.3d 708 (1st Cir. 1996), 
suppressing on remand, 947 F. Supp. 25 (D.P.R. Nov. 14, 1996) 

United States y. Patrick Elie, No. 96-203-A (E.D.Va. J uly 18, 1996), reversed. 111 
F.3d 1135 (4th Cir. April 24, 1997) 

United States y. Pablo Hernandez & Suleima Silva, No., CR-95-65-Seay (E.D. ok. 
Dec. 19, 1995), reversed and remanded, 93 F.3d 1493 (10th Cir. Aug. 30, 1996) 
United States v. Tony Leong, No. AW-96-0272 (D. Md. Oct. 18, 1996), affirmed. 
No. 96-4676 (4th Cir. J une26, 1997) 

United States v. Aaron L. Salvo, No. 1:96 CR 352 (N.D. Ohio Feb. 27, 1997), ap- 
peal pending (6th Cir.) 

United States y. AlmeeLomry, No. LR-CR-94-180 (8.D. Ark. Nov. 22, 1994) 
United States v. J ames Edward Rogers, No. 94-CP-0133-01D (D.Wy. J une 26, 
1995) 

United Stat^y. AchiUe Barbel, Crim. No. 93-30 (April 12, 1993 D. V.l. 1993) 
United States y. Kelly Richards, et al.. No. CR. S-92-193-LKK (E.D. Calif. Feb. 
250 1994) 

United States v. Jaime Vargas, No. 93-207-CR-MORENO (S.D. Fla. July 16, 
1993) 

United Stat^y. Michael LaPorta, No. 91-290C (W.D. N.Y. Nov. 18, 1993) 
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United States V. Sieni Tagovailoa, No. 92-00949 (D. Haw. Oct. 5, 1992), affirmed, 
5 F.3d 543 (Table), 1993 WL 343151 (9th Cir. 1993) 

United States v. Gregory Lee Martin, No. 92-30146-WLB (S.D. III. March 11, 
1993), reversed and remanded, 9 F.3d 113 (Table), 1993 WL 430154 (7th Cir. 1993) 
United States v. Roderick J . Hanks, No. CR 92-10087-01 (D. Kan. May 3, 1993), 
appeal dismissed, 24 F.3d 1235 (10th Cir. 1994) 

United States v. Raymond Cheeiy, J r.. No, A92-073 (D. Alaska Dec. 22, 1992), af- 
firmed, 21 F.3d 914 (9th Cir. 1994), superseded and amended, 36 F.3d 1439 (9th 
Cir. 1994) 

United States v. Ke/in R. Smith, et al., 3 F .3d 1088 (7th Cir. Aug. 26, 1993) 

United States v. Vincent Anthony Purdue No. 92-3140 (10th Cir. Nov. 1, 1993) 
United States V. Brian Edward Heniey, 984 F.2d 1040 (9th Cir. J an. 29, 1993) 
United States V. Phillip Ramsey, J r., 992 F.2d 301 (11th Cir. 1993) 

United States v. Patrick William Swint (M.D. Pa. Apr. 28, 1993) 

United States v. Teresa Mechell Griffin, 7 F.3d 1512 (10th Cir. Oct. 26, 1993), on 
appeal from remand, 48 F.3d 1147 (Feb. 23, 1995) 

United States v. Lowell Green, 592 A. 2d 985 (D.C. App. 1991), cert, granted, 504 
U.S. 908 (1992), cert, dismissed as moot, 507 U.S. 545 (1993) 

United States v. Gordon Lynn Smith, Crim. No. 6:92CR29 (E.D. Tex. Dec. 12, 
1992), reversed, 7 F.3d 1164 (5th Cir. 1993) 

United States v. Brian E. Benton, No. l:CR-92-227 (M.D. Pa. Dec. 2, 1992), re- 
versed, 996 F. 2d 642 (3d Cir. 1993) 

United States v. Thomas Lowell Allen, Crim. No. 91-20294-TU (W.D. Tenn. J uly 
24, 1992) 

United States y. PasqualeG. Barme, 968 F.2d 1378 (1st Cir. 1992) 

United States y. Sidney Taylor, No. 92-14-02 (M.D.N.C. May 21, 1992) 

United States y. Cordell L. Tillman, 963 F.2d 137 (6th Cir. 1992) 

United Stat^y. Edwin Etcitty, No. 91-487-J B (D.N.M. March 18„.1992) 

United States y. Robin Rene Warner (J uniata Marla Redd), 955 F.2d 441 (6th Cir. 
1992), superseded by, 971 F.2d 1189 (6th Cir. 1992) 

United States y. Guillermo Soto, 953 F.2d 263 (6th Cir. 1992) 

United States v. Gerald W. Swims Under, No. CR-92-01-GF-PGH (D. Mont. 
March 16, 1992), affirmed in part and vacated in part, 990 F.2d 1265 (9th Cir. 1993) 
(table) 

United States y Avaughn 0. Green, Crim. No. 91-0462 (D.D.C. Oct. 28, 1991) 
United States y. J acinto Antonio Alava-Solano, No. CR91-1058B (W.D. Wash., 
Oct. 17, 1991) 

United States y. Dominick Mark Peso, No. CR-90-452 (D.N.M. J uly 31, 1991) 
United States y. Isaza Gonzalo, No. 90-CR-583 (E.D.N.Y. J une26, 1991) 

United States v. Pawd Zygmunt Szymaniak, No. 90-1620 (2d Cir. May 30, 1991) 
United States y. Leonard David Griffin, 922 F.2d 1343 (8th Cir. 1990) 

United States y. Mjcheal Spencer, No. 90-CR-359 (S.D.N.Y. Oct. 17, 1990) 

United States v. Rene Martin & Barry Williams, No. J 90-00015(W)/00016(W) 
(S.D. Miss., J uly 16, 1990) 

United States y. Warren J ames Bland, 908 F.2d 471 (9th Cir. 1990) 

United States v. Gerald Charles Alexander, No. 2:90-CR-03 (W.D. Mich., J uly 3, 
1990), affirmed, 925 F.2d 1465 (6th Cir. 1991) (table) 

United States v. Clarence Edward Coles, No. 89-80324 (E.D. Mich., April 10, 
1990) 

United States y. Wallace Lewis Miles, CR 89-60068-2 (D. Ore., J an. 11, 1990), re- 
versed, 917 F.2d 1307 (9th Cir. 1990) (table) 

United States y. Terry Gene Carter, 884 F.2d 368 (8th Cir. 1989), affirming district 
court's suppression order. No. CR-88-40017-01 (D.S.D. Aug. 18, 1988) 

United States v. Mikdis Kirstdns, No. 87-CV-946 (N.D.N.Y. Aug. 21, 1989), re- 
versed, 906 F .2d 919 (2d Cir. 1990) 

United Stat^y. Bruce Miller, IZl F. Supp. 1 (W.D.N.Y. Aug. 18, 1989) 

United States y. J ohn Doe (Lynn M. OBrien), 878 F.2d 1546 (1st Cir. 1989) 

United States y.Earnestine Mack and Albert Ray Macklin, Crim. No. 88-20235 
(W.D. Tenn., May 30, 1989), reversed, 900 F. 2d 948 (6th Cir. 1990) 

United States y. Roger W. Bosier, No. CR- 1-88-086-01 (S.D. Ohio, Feb. 22, 1989) 
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Additional Submissions for the Record 


IN THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 


No. 97-4017 


UNITED STATES OF AMERICA, 

Appellant, 


V. 

ROBERT H. SULLIVAN, 


Appellee. 


On Appeal from the United States District Court for the Eastern District 
OF Virginia, Alexandria Division 


BRIEF OF AMICI CURIAE THE WASHINGTON LEGAL FOUNDATION AND 
UNITED STATES SENATORS J EFF SESSIONS, J ON KYL, J OHN ASHCROFT, 
AND STROM THURMOND, SUPPORTING APPELLANT ON ALTERNATIVE 
GROUNDS 


Interests of Amici Curiae 

The Washington Legal Foundation (WLF) is a national, nonprofit law and policy 
center based in Washington, D.C., that devotes substantial resources to litigating 
cases raising constitutional issues, including cases concerning the rights of victims 
of crime and the proper administration of the criminal law. In that regard, WLF 
has participated in numerous cases before the Supreme Court and this Court, and 
has filed briefs addressing the very issue WLF addresses in this case, namely, the 
applicability of 18 U.S.C. §3501. See, eg., Davis v. United States, 512 U.S. 452, 457 
n.* (1994) (noting amicus brief by WLF raising the 18 U.S.C. §3501 issue). 

United States Senators J eff Sessions, J on Kyi, J ohn Ashcroft, and Strom Thur- 
mond are duly elected Members of the United States Senate and members of the 
Senate] udiciary Committee. They have a strong interest in the proper administra- 
tion of federal criminal laws and procedure in both their representational and legis- 
lative capacities. In particular, the congressional amici are concerned that a duly- 
enacted law of Congress— 18 U.S.C. §3501— has not been effectively enforced to the 
detriment of the criminal justice system and crime victims in this country. As Asso- 
ciate] ustice Antonin Scalia has observed, the failure to enforce section 3501 may 
have produced "the acquittal and the nonprosecution of many dangerous felons, ena- 
bling them to continue their depredations upon our citizens." Davisv. United States, 
512 U.S. 452, 465 (1994) (Scalia,] ., concurring). 

Issue Presented 

Whether the district court erred in suppressing under Miranda custody doctrine 
the defendant's incriminating and voluntary statement in light of Congress' man- 
date in 18 U.S.C. §3501 that all voluntary statements "shall be admissible in evi- 
dence." 
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Statement of the Case and Facts 

Amici adopt the "Statement of the Case" and "Statement of the Facts" of the 
United States. In brief, the defendant's car was stopped by United States Park Po- 
iice on the George Washington Parkway near Nationai Airport because of a missing 
front iicense piate. After examining the defendant's iicense and registration and 
running a computer check, the officer returned them to the defendant with the ad- 
monition to take care of the missing front piate (rather than issuing him a citation 
for a dear vioiation of Virginia Traffic Code §46.2-715.). At this point, Suiiivan was 
free to go. The officer then asked Suiiivan if he had anything iii^ai in the car, 
whereupon Suiiivan did not at first respond. The officer asked again, teiiing Suiii- 
van it wouid be better to teii him now. Suiiivan then toid the officer he had a gun 
under the seat of the car. The officer iooked under the seat and found a ioaded 
Browning 9mm pistoi with 14 rounds. Suiiivan was charged with iiiegaiiy carrying 
a weapon because he had a prior feiony conviction. 

The district court suppressed the statement and the gun itseif because it ruied 
that Suiiivan was in "custody" for Miranda purposes and shouid have been given 
Miranda warnings. 


Summary of the Argument 

The district court erred in suppressing defendant's voiuntary incriminating state- 
ment. In 1968, Congress enacted 18 U.S.C. §3501 to supersede the Miranda rules 
as conditions on the admission of statements made by suspects and to restore the 
traditional voluntariness standard. See 18 U.S.C. §3501(a) (voluntary statements 
"shall" be admitted in evidence). ^ Section 3501 complies with the Constitution. Since 
the Miranda rules are not of constitutional stature. Congress possesses the power 
to modify or even abrogate them. The Supreme Court has emphasized that Miranda 
warnings are not themselves constitutional requirements. Rather, they are merely 
"suggested safeguards." See eg., Michigan v. Tucker, 417 U.S. 433, 444-45 (1974); 
New York v. Quaries, 467 U.S. 649, 645-55 & n.5, 658 n.7 (1984). In the absence 
of unconstitutional compulsion in violation of the Fifth Amendment there is no con- 
stitutional impediment to admitting a suspect's voluntary incriminating statements 
despite non-compliance with Miranda. According, section 3501 provides the govern- 
ing law for federal cases. Accord United States v. Crocker, 510 F.2d 1129, 1137 (10th 
Cir. 1975) (upholding section 3501). 

While this issue was originally raised by the United States but withdrawn in their 
redacted brief, this Court can and should nevertheless consider the §3501 issue as 
more fully stated in our unopposed motion for leave to filethis brief. 

Argument 

For the convenience of the Court and in the interests of judicial economy, amici 
adopt Part II of the original brief of the United States, filed in this case on March 
5, 1997, at 15-23.("Part II. Sullivan's statements were not subject to suppression 
in any event, because Congress has directed that voluntary statements shall be ad- 
missible, notwithstanding the failure to give Miranda Warnings, 18 U.S.C. 3501"). 
This portion of the government's original brief is reproduced here in the Addendum 
to this brief (A2-A12) and is hereby incorporated by reference as part of amici 
curiae's brief. 

Rather than draft their own brief on this issue (as amicus WLF has done in prior 
cases), amici believe that this Court should have the benefit of the original brief 
filed on behalf of the United States by the career prosecutors handling the case; ac- 
cordingly, we adopt it as our own. 


Conclusion 

For the foregoing reasons and those stated in our unopposed motion for leave to 
file our amici brief, thejudgment of the district court suppressing defendant's state- 
ment should be reversed. 

Respectfully submitted, 

Daniel J . Popeo, 

Paul D. Kamenar, 

Washington Legai Foundation. 

Paul G. Cassell, 

(Counsel of Record), 

U ni versi ty of U tah . 


^Pursuant to Local Rule 28(b), the full text of 18 U.S.C. §3501 Is Included In the Addendum 
to this brief. 
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BRIEF OF THE WASHINGTON LEGAL FOUNDATION AS AMICUS CURIAE IN 
OPPOSITION TO PETITION FOR REHEARING 


INTEREST OF AMICUS CURIAE 

The Washington Legal Foundation (WLF) appeared as amicus curiae in this case 
arguing both in its brief and at oral argument that 18 U.S.C. §3501 governs the 
admissibility of the confession made by the defendant Charles Dickerson. The panel 
agreed with WLF's argument. United States v. Dickerson, 166 F.3d 667 (4th Cir. 
1999). 

This Court requested that WLF respond to Dickerson's petition for rehearing and 
rehearing en banc after receiving the submission by the Department of J ustice on 
behalf of the United States which, although having prevailed (albeit on grounds that 
it did not urge), agreed with the defendant that the issue of 18 U.S.C. §3501 war- 
ranted rehearing en banc. While Dickerson requests rehearing not only of the Sec- 
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tion 3501 issue but also of the validity of the search warrant, this brief will address 
only the Section 3501 issue.^ 

INTRODUCTION AND SUMMARY OF ARGUMENT 

This case does not warrant further review by this Court for two reasons. First, 
contrary to the arguments by Dickerson and the J ustice Department, the panel's 
conclusion that 18 U.S.C. §3501 rather than Miranda v. Arizona, 384 U.S. 436 
(1966), governs the admissibility of Dickerson's confession is correct in all respects. 
Thus, just as the Department argues that the search warrant issue was correctly 
decided and therefore should not be reheard, so too should the Court decline to re- 
hear the Section 3501 issue. As the panel concluded in a comprehensive and well- 
reasoned opinion. Section 3501, enacted after Miranda, is an Act of Congress that 
directly establishes the rules under which confessions are admissible in federal pros- 
ecutions. Accordingly, that statute must govern unless Miranda's exclusionary rule 
takes precedence. That exclusionary rule can take precedence only if it is constitu- 
tionally required. The panel convincingly demonstrated that Miranda's rule is not 
constitutionally required, because of what Miranda itself said on the subject and be- 
cause of numerous subsequent Supreme Court decisions so stating and holding, the 
most important of which both Dickerson and the J ustice Department assiduously 
avoided addressing in their respective briefs. 

Second, even if there were some doubt about whether the panel has decided this 
question correctly, the Court should still exercise its discretion against a grant of 
en banc rehearing. The question whether Section 3501 or Miranda governs the ad- 
missibility of confessions in federal prosecutions is, to be sure, of "exceptional impor- 
tance" which is a necessary but not sufficient reason for rehearing en banc under 
Fed. R. App. Proc. 35(b). But the question is of sufficient importance that certiorari 
is likely to be granted by the Supreme Court if the panel decision is left undis- 
turbed. Accordingly, the likelihood that the Supreme Court will ultimately resolve 
the question is a proper basis for the en banc court to decline to consider it and 
avoid the delay that such consideration inevitably will entail. 

If, on the other hand, rehearing is granted and the en banc Court were to reverse 
the panel for any reason, it is highly unlikely that the Section 3501 question will 
ever reach the Supreme Court because the United States, which will be the only 
party with standing to seek certiorari, is all but certain not to do so. Thus, the prac- 
tical effect would almost certainly be to allow the Department of J ustice to continue 
to refuse to enforce an Act of Congress on the basis of asserted doubts about its con- 
stitutionality that, it claims, only the Supreme Court can resolve— while simulta- 
neously preventing the Supreme Court from resolving them. Thus, this unique and 
unwarranted posture of the Department of J ustice is itself reason enough for the 
Court to exercise its discretion to deny en banc rehearing. 

This course seems especially appropriate here, because the Department of J ustice 
has stated repeatedly that the position it is advancing before this Court— that Mi- 
randa rather than § 3501 governs— is not, the Department says, necessarily the po- 
sition it will take in the Supreme Court if this case is heard there. Where a question 
seems important enough to warrant Supreme Court review in any event, and where 
one of the parties to a case has announced that it is planning on presenting a posi- 
tion to this Court that may change once the case is before the Supreme Court, it 
is almost impossible to see why the en banc court should spend its resources on the 
case. Rather, the preferable course would be to let the question be decided by the 
Supreme Court, which, at least, may have the benefit of the Department's ultimate 
position on the matter. 


ARGUMENT 

i. En banc rehearing is unnecessary because the panei's decision was correctiy de- 
cided 

There is no good reason for the full court to rehear a case that the panel decided 
correctly. Especially in light of the discretionary nature of a court of appeals' deci- 
sion to rehear a case en banc, this threshold for en banc review is so compelling 
and so obvious that it is only rarely stated. SeeEisen v. Cariisie& J acquelin, 479 
F.2d 1005, 1022 (Oakes, J ., dissenting from denial of rehearing en banc) ("if one 
agrees fully with the panel decision one does not generally vote to hear it en banc"). 
After all, the purpose of rehearing is to allow the full court to develop subsequent 


iThe Department of J ustice argued in its answer brief that the issue regarding the vaiidity 
of the search warrant was correctiy decided and does not warrant rehearing en banc. Br. of U.S. 
at 13. WLF concurs with that position. 
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law without being bound by a panel decision that a majority of the full court be- 
lieves to be incorrect. See generally Arnold v. Eastern Airlines, 712 F.2d 899, 912 
(411 Cir. 1983), cert denied, 464 U.S. 1040 (1984) (Widener, J ., dissenting from 
grant of en banc). 

The question in this case is whether Miranda governs the admissibility of confes- 
sions in federal court, or whether Section 3501 does so. That question, in turn, de- 
pends on whether Miranda’s exclusionary rule is, or is not, required by the Con- 
stitution. 

In an exhaustive and comprehensive opinion, the panel correctly concluded that 
Miranda's exclusionary rule is not constitutionally compelled and that Section 3501 
accordingly governs. This is most clearly demonstrated by a trio of Supreme Court 
decisions cited in the panel decision as well as in WLF's brief on the merits. In Har- 
ris V. New York, 401 U.S. 222, 224 (1971), and Oregon v. Hass, 420 U.S. 714, 722 
(1975), the Court held that statements taken in violation of Miranda could be ad- 
mitted into evidence to impeach the testimony of a defendant who took the stand 
at his own trial. And in New York v. Quarles, 467 U.S. 649, 654 (1984), the Court 
ruled that a confession obtained as a result of a police question "Where's the gun?," 
asked of a person in police custody, was admissible in the prosecution's case in chief 
despite the failure to give Miranda warnings.^ 

These cases rule out any possibility that Miranda's exclusionary rule is mandated 
by the Constitution. This is not only because that was how the Court explained its 
decision in all these cases. Seq eg., Quarles, 467 U.S. at 658 n.7 ("absent actual 
coercion by the officer, there is no constitutional imperative requiring the exclusion 
of the evidence that results from police inquiry of this kind."). It is also because the 
only theory that has ever been offered to explain how Miranda's exclusionary rule 
could be constitutionally required is one that posits that any custodial confession ob- 
tained without compliance with Miranda must have been obtained by "compelling" 
the defendant to give it; and that therefore, introduction into evidence of such a con- 
fession violates the Fifth Amendment which forbids any person from being "com- 
pelled in any criminal case to be a witness against himself." See generally Miranda, 
384 U.S. at 467-469. 

But in Quarles, Harris, and Hass, the Miranda rules were not complied with, yet 
the defendant's self-incriminating statements, given while he was in custody, were 
nevertheless held admissible. Therefore, even apart from the Supreme Court's oft- 
repeated statements that Miranda rules are only prophylactic and not a component 
of the Constitution, it simply cannot be the case that obedience to Miranda is a con- 
stitutional prerequisite for such a statement to be rendered voluntary, and hence 
admissible. As the panel correctly noted, statements taken in violation of the Fifth 
Amendment's prohibition on compelled testimony cannot be admitted into evidence 
for any purpose. 166 F.3d at 689, citing Minceyv. Arizona, 437 U.S. 385, 401-02 
(1978). That the statements were admitted in Harris, Hass, and Quarles despite 
failure to comply with the measures set out in Miranda must surely mean that 
Miranda’s exclusionary rule is not required by the Fifth Amendment. Congress 
therefore acted within its authority in superseding Miranda’s exclusionary rule 
when it adopted Section 3501. See United States v. Crocker, 510 F.2d 1129, 1136- 
38 (10th Cir. 1975) (alternative holding that confession was admissible under Sec- 
tion 3501): United States V. Rivas-Lqpez, 988 F. Supp. 1424 (D. Utah 1997). 

As noted, the Department and Dickerson avoid discussing these Supreme Court 
cases, and instead maintain that the Supreme Court's continued application of 
Miranda’s exclusionary rule to the States admits of one and only one conclusion: 
that the Court must view it as required by the Constitution.^ 


^Dickerson's petition does not cite, iet aione discuss, any of these cases. The Department aiso 
avoids Harris or Hass, and oniy cites Quarles parentheticaiiy. Br. of U.S. at 9. 

^The Department maintains that the Supreme Court regards its Miranda ruiings in state 
cases as "impiementing and effectuating constitutionai rights" (Br. of U.S. at 12), and that the 
Miranda ruies are based on "constitutionai premises" (/d. at 6): "restfs] on a constitutionai foun- 
dation" (/d. at 7-8): or has "constitutionai footings" {id. at llj or "moorings" {id. at 12). These 
phrases have no fixed meaning and are of iittie assistance in answering the question actuaiiy 
at issue: whether Miranda's exciusionary ruie can be modified by Congress. 

But even the Department's constitutionai characterization of Miranda suggest that Miranda's 
exciusionary ruie is subject to iegisiative modification. Under our constitutionai system of gov- 
ernment, ordinary iegisiation that Congress enacts generaiiy has, and indeed it has to have, 
"constitutionai moorings" or "footings." One iegitimate purpose of such ordinary congressionai 
iegisiation is to "impiement and effectuate constitutionai rights," for exampie, by creating rem- 
edies for their vioiation. See 42 U.S.C. § 1983: Voting Rights Act of 1965, upheld in South Caro- 
lina V. Katzenbach, 383 U.S. 301 (1966). But the fact that legislation has "constitutional foot- 
ings", or is design^ to "implement constitutional rights," certainly does not prevent Congress 

Continued 
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It is true that, as the panel recognized, the basis for Miranda's appiicabiiity to 
the States (an issue obviousiy not presented in this federai case) presents "an inter- 
esting academic question." 166 F.3d at 691, n.21. The panel's view was shared by 
the Department's most detaiied anaiysis of Miranda— a 120-page report that fuiiy 
supports the vaiidity of Section 3501. As the report observed: "Miranda's continued 
appiication in state proceedings has a decidediy mysterious character * * *. u.S. 
Dep't of J ustice. Office of Legai Policy, Report to the Attorn^ Generai on the Law 
of Pre-Triai i nterrogation 104 (1986), reprinted in 22 U. Mich. J .L. Ref. 437, 550. 
But to say that the oniy possibie soiution to that mystery is that Miranda's exciu- 
sionary ruie is constitutionaiiy required, however, is to suggest that the Supreme 
Court does not know what it is taiking about when it has repeatediy denied that 
this is so. See 166 F.3d at 689-91 (discussing cases). But beyond that, Dickerson's 
and the Department's reasoning aiso ieads to the conciusion that in the many in- 
stances in which the Supreme Court and this Court have issued hoidings that open- 
iy and expiicitiy depend on Miranda's non-constitutionai status, those cases cannot 
be squared with Miranda and wouid have to be overruied.^ 

Aithough we do not believe that this Court needs to soive this "mystery" of 
Miranda's appiication to the states in order to conciude that the panel decision was 
correct, we can posit severai possibie theories that do not require the conciusion that 
either Miranda itseif was wrongiy decided or that these iater cases were. 

First, iike Mapp v. Ohio, 367 U.S. 643 (1961) and Bivens v. Six Unknown Named 
Agents, 403 U.S. 388 (1971), Miranda may be a "constitutionai common iaw" deci- 
sion. SeeFlenry P. Monaghan, Foreword: Constitutionai Common Law, 89 Harv. L. 
Rb/. 1 (1975): see aiso Br. for the United States, City of Boernev. Fiores, No.95- 
2074 (1996) (suggesting something akin to this theory).^ In such cases, where the 
Court is presented with an issue impiicating a constitutionai right for whose viola- 
tion there is no iegisiatively specified remedy, many beiieve that the Court may take 
it upon itself to devise one, and that the remedy it devises may extend beyond sim- 
piy redressing the constitutionai violation. Under this theory, however, it is aiso 
proper for Congress to step in iater and substitute an aiternative remedy that 
sweeps more or iess broadiy, provided the substitute remedy is adequate to correct 
any underiying constitutionai violation. SeeBush v. Lucas, 462 U.S. 367, 377 (1983); 
see aiso panei opinion, 166 F.3d at 691 (discussing Paiermo v. United States, 360 
U.S. 343, 345-48 (1959) and other cases). It is aiso possibie that the States may 
do so as wel i . 

This theory is consistent with the suggestion made by the Miranda Court itseif 
that the nationai and State iegisiatures may substitute aiternative remediai 
schemes for the one set out in Miranda, seeMiranda, 384 U.S. at 467— a suggestion 
that has not been addressed in any of the Court's post-Miranda cases because none 
of them has involved instances where the Congress or a State has sought to avaii 


from modifying it, because iegisiation may be constitutionaiiy based without being constitu- 
tionaiiy requirKj. So, too, M/randa's exciusionary ruie. 

‘‘It would also raise questions about all the cases in which the Department has urged the 
Supreme Court to apply Section 3501 in other contexts not involving whether it supersedes Mi- 
randa. For example, the Department successfully urged the Court not to suppress a confession 
under 18 U.S.C. §3501(c) (six hour safe harbor provision), in the course of which it noted that 
Section 3501(a) "requires the admission" of voluntary statements. See Br. for the U.S. at passim. 
United States v. Aivarez-Sanchsz, No. 92-1812, 511 U.S. 350 (1994). At no point did the Depart- 
ment advise the Supreme Court that any part of the statute was unconstitutional, nor did it 
address the complex severability issues that would arise from invalidating the most important 
provision in it. In another case, the Department invoked Section 3501 to admit a statement into 
evidence, albeit not over a Miranda objection. Br. for the United States at 17-23, United States 
V. J acobs. No. 76-1193, cert, dismissed as improvidently granted, 436 U.S. 31 (1978). Here 
again, the Department did not appraise the Court of any constitutional infirmities of the statute. 

Additionally, it would eviscerate the basis for the holdings in many other circuit courts that 
mere Miranda violations during the questioning of a defendant in custody do not give rise to 
liability under 42 U.S.C. §1983 because they are not violations of the Constitution, see, eg., 
DeShawn v. Safir, 156 F.3cl 340, 346 (2d Cir. 1998); Clayv. Brown, 1998 U.S. App. Lexis 17115, 
reported in table format, 151 F.3d 1032 (7th Cir.); Winsdt v. Washington, 130 F.3d 269, 274 
(7th Cir. 1997); Mahan v. Plymouth County House of Corrections, 64 F.3d 14, 17 (1st Cir. 1995); 
Giuffrev. Bissdi, 31 F3d 1241, 1256 (3d Cir. 1994); Warren v. City of Lincoln, 864 F.2d 1436, 
1441-42 (8th Cir. en banc), cert, deni^, 490 U.S. 1091 (1989); Lucero v. Gunter, 17 F.3d 1347, 
135-51 (10th Cir. 1994); Bennett v. Passic, 545 F.2d 1260, 1263 (10th Cir. 1976), thereby creat- 
ing potential federal litigation every time a suspect in custody is questioned. 

^The Supreme Court ruled against the constitutionality of the Religious Freedom Restoration 
Act, the statute at issue in Boerne 521 U.S. 507 (1997), but not because it rejected Congres- 
sional power to modify a non-constitutional ly mandated remedy established by the Court. Rath- 
er, it concluded that Congress's powers under section 5 of the Fourteenth Amendment were lim- 
ited to defining appropriate remedies for violations of rights established in the Constitution, and 
that Congress could not change the scope of the rights themselves. Id. 
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itself of this option. Thus, the continued application of Miranda to the States may 
r^resent no more than the application of the Court's judicially-created, but not con- 
stitutionally mandated, remedial scheme in the absence of a legislatively devised al- 
ternative.® 

Miranda's exclusionary rule, of course, operates in much the same way: it, too, 
is an incentivizing device rather than a constitutional mandate per se. Both thus 
use as their jumping-off point the prohibition on compelled self-incrimination at 
trial to try to protect suspects from compulsion in the course of interrogation. It is 
difficult to argue (and the Miranda Court did not argue) that the Fifth Amendment 
itself actually requires either: all that it would appear to do is bar the admission 
of any statement obtained through compulsion at trial. Therefore, it is difficult to 
see how Congress's preference for the incentives it established over the incentives 
Miranda created through its exclusionary rule could be a constitutionaiiy inad- 
equate means for enforcing the Fifth Amendment. 

Flow well each of these incentivizing devices will work is obviously a prudential 
judgment that the legislature is far better positioned to make than the courts. But 
like the panel, we would expect that the incentive Section 3501 creates for giving 
the warnings will be sufficient to result in their being given in much the same fash- 
ion and regularity as they are today. For as the panel explained, "federal courts 
rarely find confessions obtained in technical compliance with Miranda to be involun- 
tary under the Fifth Amendment," and therefore, "providing the four Miranda warn- 
ings is still the best way to guarantee a finding of voluntariness." 166 F.3d at 692. 
On the other hand, use of Section 3501 rather than Miranda to determine the ad- 
missibiiity of confessions will avoid problems like the one this case otherwise pre- 
sents, where for no good reason whatsoever, Dickerson's unquestionably voluntary 
incriminating statements may be excluded at trial simply because of the way the 
government presented its belated evidence showing that indeed, Dickerson was 
Mirandized before making them. 

Second, the Miranda Court does not appear to have focused on the question 
whether the federal courts have supervisory power over the States. It was, after all, 
addressing other questions. Since Miranda was handed down, we are aware of no 
case where a party has seriously presented to the Court the question whether 
Miranda’s prophylactic approach can be reconciled with the Court's pcst-Miranda 
cases such as Smith v. Phiiiips, 455 U.S. 209, 221 (1982) and Doyie\/. Ohio, 426 
U.S. 610, 618 n.8 (1976), holding that the federal courts lack supervisory power over 
the States. TheJ ustice Department report on Section 3501 concluded with respect 
to this point that "[tjhere is no real explanation for the persistence of Miranda in 
light of these considerations aside from the fact that the Supreme Court has not 
yet faced up to them." Report to the Attorney Generai on the Law of Prdtriai interro- 
gation, supra, at 80. 

Whatever the answer to this question, however, the solution cannot be that 
Miranda's exclusionary rule is constitutionally required, since, as already discussed, 
the Supreme Court in Harris, Hass, and Quaries, allowed the admission into evi- 
dence of confessions not satisfying the procedures laid out in Miranda. In addition, 
of course, and as the panel noted, in numerous state and federal cases, the Supreme 
Court has repeatedly and pointedly continued to state that Miranda's procedural 
regimen, and its exclusionary rule in particular, are prophylactic and not constitu- 
tional requirements.^ Thus, the Department's position boils down to a claim that it 


sThe Department essentially ignores this possibility, although it briefly argues that Section 
3501 cannot be defended as a proper acceptance of Miranda's invitation to the Congress to de- 
vise alternatives equally effective in protecting a suspect's Fifth Amendment rights because it 
"do[es] not require that suspects be informed of their rights" but simply "relegated warnings to 
their-pre-M/randa status as but one of several non-exclusive factors to be considered in deter- 
mining voluntariness." Br. of U.S. at 7. In fact, as the panel noted, by requiring a court deter- 
mining voluntariness to consider several of the Miranda factors, as well as some additional ones 
not mentioned in Miranda, Section 3501 does more than simply restore the pre-Miranda volun- 
tariness test. By listing the warnings as factors for the court to consider, the statute creates 
significant incentives for officers to give them, since doing so will, ultimately, help secure the 
admi ssi on i nto evi dence of whatever i nformati on the suspect provi des. 166 F .3d at 692. 

^See Davis v. United States, 512 U.S. 452, 457-58 (1994) (referring to Miranda warnings as 
"a series of recommended procedural safeguards"); Withrow v. Williams, 507 U.S. 680, 690-91 
(1993) (acknowledging that "Miranda's safeguards are not constitutional in character"); 
Duckworth v. Eacran, 492 U.S. 195, 203 (1989) (noting that the Miranda warnings are not re- 
quired by the Constitution); Connecticut v. Barrdtt, 479 U.S. 523, 528 (1987) (noting that "the 
Miranda Court adopted prophylactic rules designed to insulate the exercise of Fifth Amendment 
rights"); Moran v. Burbine 475 U.S. 412, 42 (1986) ("As is now well established, "[the] * * * 
Miranda warnings are 'not themselves rights protected by the Constitution but [are] instead 
measures to insure that the [suspect's] right against compulsory self-incrimination (is] pro- 

Conti nued 
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knows better than the Supreme Court the true meaning of the Court's own holdings. 
We respectfully submit that, to the contrary, after more than a dozen statements 
over many years asserting Miranda’s non-constitutional status, the Court simply 
has to be taken at its word, "no matter how misguided (others] may think it to be." 
Hutto V. Davis, 454 U.S. 370, 374 (1982) (reversing 646 F.2d 123 (4th Cir. 1981) 
(en banc). 

Finally, we note that adoption of the view that Miranda is constitutionally com- 
pelled— the central proposition the Department and Dickerson advance and that the 
panel r^ected is at odds with the holdings of other cases that are part of the law 
of this circuit, and at odds with arguments the Department of J ustice itself has 
made to this Court that have helped it to develop that law. Flow can it be squared, 
for example, with United States v. E//e 111 F.3d 1135 (4th Cir. 1997), where this 
Court concluded that "[i]t is well established that the failure to deliver Miranda 
warnings is not itself a constitutional violation"? id. at 1142 (emphasis added). "As 
a result," this Court added, "errors made by law enforcement officers in administer- 
ing the prophylactic Miranda procedures are treated differently from errors that vio- 
late a constitutional right like the Fourth or Fifth Amendment." id. at 1142 n.9. 
This ruling, it is worth noting, came at the invitation of the Department, which 
asked the Court to distinguish between "a technical violation of Miranda— as op- 
posed to a Fifth Amendment violation." Reply Br. for the U.S. at 6, United States 
V. Eiie, No. 96-4638 (4th Cir. 1996). 

Eiie is not the only circuit precedent in jeopardy if Miranda were now suddenly 
discovered to be constitutionally required. In Correli v. Thompson, 63 F.3d 1279, 
1290 (4th Cir. 1995), this Court concluded that "a breach of the rule established in 
Edwards is also a technical violation of Miranda, not a Fifth Amendment violation," 
and therefore refused to suppress a second confession that was derivative of an ear- 
lier confession obtained in violation of Miranda.^ 

For all these reasons, the panel's decision was correct and should stand. 

//. Rehearing en banc is not appropriate where the dTect wiii be to delay or predude 
Supreme Court review of this important question and thereby aiiow the Depart- 
ment of J ustice to continue to refuse to enforce an Act of Congress 

The question that both Dickerson and the Department of J ustice are asking the 
Court to rehear en banc is whether Section 3501 or Miranda governs the admissibil- 
ity of confessions in federal court. This question admits of one of two answers: either 
Section 3501 governs or Miranda governs. The Department of J ustice, however, 
tries to suggest a third answer: that Section 3501 may govern, but that this "lower 
court" is not free to apply it. The Department acknowledges that there is language 
in an entire line of Supreme Court opinions "that might be read to support" the con- 
stitutionality of Section 3501. Br. of the U.S. at 9. The Department, however, asks 
the Court to rely instead on what it describes as an "equaiiy well-established line 
of Supreme Court cases" purportedly viewing Miranda as a constitutional right, id. 
(emphasis added). ^ According to the Department, these cases are binding on the 


tected.'" (quoting Quaries quoting Tucker); Oregon v. Eistad, 470 U.S. 298, 306 (1985) (noting 
that the Miranda exdusionary ruie "may be triggered even in the absence of a Fifth Amendment 
vioiation"); Edwards v. Arizona, 451 U.S. 477, 492 (1981) (Poweii, J ., concurring) (noting that 
the Court in Miranda "imposed a generai prophyiactic ruie that is not manifestiy required by 
anything in the text of the Constitution "); Michigan v. Tucker, 417 U.S. 433, 444 (1974) Mi- 
randa warnings are "not themselves rights protect^ by the Constitution"). 

Indeed, the Department of] ustice filed briefs in many of these cases and others arguing the 
very rationale the panel in this case adopted, namely, that Miranda was not constitutionally 
required. See eg., Briefs for the United States filed in City of Boerne v. Fiores, No. 95-2074; 
Withrow V. Wiiiiams No. 91-1030; United States v. Green, No. 91-1521; Minnick v. Mississippi, 
No. 89-6332; Michigan v. Harvey, No. 88-512; New York v. Quaries, No. 82-1213. We are aware 
of no case argued in the past nineteen Supreme Court terms (which is as far back as the Lexis 
data base containing Supreme Court briefs goes) where the Department has taken the position 
in the Supreme Court that the Miranda procedures are constitutionally required. 

s|t would also throw into serious doubt cases applying Section 3501 in other contexts, where 
this Court has routinely relied on the statute at the Department's urging. I n none of these cases, 
so far as we are aware, has the Department suggested to this Court that applying the statute 
would raise constitutional problems. See eg. United States v. Braxton, 112 F.3d 777, 784 & n. 
(4th Cir. 1997) (en banc): United States v. Wiison, 895 F.2d 168, 172 (4th Cir. 1990); United 
States V. Pdton, 835 F.2d 1067, 1074 (4th Cir. 1987), cert denied, 468 U.S. 1010 (1988); United 
States V. Peopies, 748 F.2d 934, 936 (4th Cir. 1984). 

^These views of the] ustice Department regarding Section 3501 merely repeat its views fully 
presented to this Court in United States v. Leong, 116 F.3d 1474 (4th Cir. 1997) (unpublished) 
which, in turn, were specifically referenced in the Department's Dickerson brief on the merits. 
Thus, with all due respect to the dissent in this case, the majority did not reach the issue based 
only on "two pages" of a brief by amicus Washington Legal Foundation. 166 F.3d at 697 (Mi- 
chael, J ., dissenting). Moreover, the Foundation's Dickerson brief was 14 pages in length, much 
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"lower courts," but apparently not necessarily on the Supreme Court. Id. at 12. At 
bottom, then, the Department Is asking the court to rehear this question In order 
to apply different law than the panel did, even though the Department acknowl- 
edges that the law It Is asking this Court to apply may. In fact, be Incorrect, and 
the Department Itself may, or may not, take that position at the next step down 
the road. 

These circumstances hardly present a compelling case for the court to Invest the 
time and resources needed for an banc review simply to Indulge the Department's 
determination to play coy. If this Court grants the rehearing petition, two outcomes 
are possible. First, the Court may conclude that the panel decided the question cor- 
rectly. Dickerson would then almost certainly petition for certiorari and the question 
Is of sufficient Importance that certiorari Is likely to be granted. See Davis v. United 
States, 512 U.S. 452, 464 (1994) (Scalla, J ., concurring) (promising to decide the Sec- 
tion 3501 Issue "when a case that comes within the terms of this statute Is next 
presented to us"). Under these circumstances, we submit that this Court should ex- 
ercise Its discretion and refuse en banc review because the Issues "are of such ex- 
traordinary Importance that we are confident the Supreme Court will accept these 
matters under Its certiorari jurisdiction." Green v. Santa Fe Industries, 533 F.2d 
1309, 1310 (2d CIr. 1976), judgment on the merits re/ersed, 430 U.S. 462 (1977). 

Second, the en banc Court may decide that the panel was wrong, that Section 
3501 Is unconstitutional, and that Miranda governs the admissibility of Dickerson's 
confession. In that case, the matter will almost certainly be left there. The only 
party with standing to seek further review would be the Department of J ustice. But 
the Department's determined efforts since Davis to keep Section 3501 arguments 
out of cases presenting Miranda questions, well chronicled In the panel opinion, see 
166 F.3d at 681, provide every reason to believe that the last thing the Department 
actually wants Is for a case presenting this question to reach the Supreme Court. “ 
Even If this were not so. It Is difficult to Imagine that the Department, having asked 
this Court to reverse Itself, would then turn around and ask the Supreme Court to 
reverse this Court for doing what the Department had asked. Because no review in 
the Supreme Court would be sought. Section 3501— a statute that the Fligh Court 
has twice described as the "governing" law on the question of federal confessions, 
Davis V. United States, 512 U.S. 452, 457, n.* (1995), gutting United States v. Aiva- 
rez-Sanchez, 511 U.S. 350, 351 (1994)— would have been effectively nullified by the 
executive branch. 

It has long been established that the executive branch's charge to execute the law 
does not carry with it the power not to execute it. Kendaii v. United States, 37 U.S. 
524, 612 (1838) (concluding that such a power would allow the Executive "entirely 
to control the legislation of Congress, and paralyze the administration of justice"). 
Yet not executing the law is precisely what the executive branch is now doing in 
the case of Section 3501. See Davis v. United States, 512 U.S. 452, 462-64 (1994) 
(Scalla, J ., concurring). Its position is all the more extraordinary given that the tra- 
ditional position of the Department of J ustice is that the Executive Branch has an 
obligation to defend an Act of Congress against constitutional challenge whenever 


of which, to be sure, addressed the unique procedurai posture of the case rather than Section 
3501; but the Dickerson Court was expressiy made aware of, and had avaiiabie to it, the Foun- 
dation's voluminous briefs on Section 3501 filed in both Leong and United States v. Sullivan, 
138 F.3d 126 (4th Cir. 1998), the predecessor cases to Dickerson. See WLF's Dickerson Br. at 
12, n.3. While Dickerson did not brief Section 3501 in this Court, he had ample opportunity to 
address it in his brief as appellee, and/or in oral argument, and he could have sought permission 
to file a supplemental, post-argument brief once he saw the extent of the panel's interest in the 
issue. In any event, Dickerson's position, as now presented in his petition, simply mirrors the 
views of the Department that were already presented to the panel. 

i°Despite the Department's assertions that its position here is dictated by special consider- 
ations that prevent it from defending this Act of Congress before the "lower federal courts", and 
that these considerations may not apply in the Supreme Court, it has never taken any of the 
steps that would ordinarily be taken by a party interested in preserving for Supreme Court re- 
view a question it believes only that Court can reach. Thus, neither in its brief on appeal nor 
in its rehearing brief does the Department say, for example, that it believes that Section 3501 
governs the admissibility of Dickerson's confession and that, although it cannot so argue to this 
Court, it wishes to preserve the question for possible future consideration by the Supreme Court. 
Rather, the Department simply urges this Court not to apply Section 3501. When pressed by 
the Senate) udiciary Committee on how a case raising Section 3501 would ever reach the Su- 
preme Court if the Department refused to raise the issue in the lower courts, the Attorney Gen- 
eral and Deputy Attorney General simply gave no answer to the question. Senate J udiciary 
Committee Oversight FI eatings, J uly 15, 1998. After taking almost eight months to answer writ- 
ten questions on this point, the Attorney General finally responded on March 11, 1999: "Some 
courts have raised Section 3501 sua sponte. It is therefore possible that such a case could reach 
the Supreme Court." But the Department gave no indication that it would be prepared to bring 
such a case if it were on the losing side of a Section 3501 argument. 
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a "reasonable" argument can be made in its defense, 5 Opinions of the Office of 
Legal Counsel 25, 25-26 (Apr. 6, 1981); see also confirmation hearings of Seth Wax- 
man for Solicitor General (pledging to adhere to this traditional position) (referred 
to in March 4, 1999 letter from Senator Orrin Hatch, et al., to Attorney General 
Reno, attached hereto in addendum). 

One would have thought that there must at least be "reasonable" arguments to 
be made in defense of a statute that has been upheld not only by the panel here, 
but by the Tenth Circuital and the U.S. District Court for the District of Utah^^ 
as well; and whose constitutionality has been defended by the Department of J ustice 
during numerous-administrations,^^ and by a number of legal scholars.^"' 

The dissent in this case suggests that this may all be true,!^ but the Department's 
refusal to invoke a rule of evidence enacted by Congress is the concern not of the 
courts, but of Congress, which should seek to "prod the executive into changing its 
policy with respect to §3501." 166 F.3d at 697. (Michael, J ., dissenting). We respect- 
fully disagree. The executive branch's disregard of a Congressional enactment is un- 
doubtedly a legitimate concern of Congress in its sphere. But as the panel ade- 
quately discussed, 166 F.3d at 681-83, the Court had ample authority to reach the 


iiUn/ted States v. Crocker, 510 F.2d 1129 (10th Cir. 1975). 

^^United Statesv. Rivas-Lopez, 988 F. Supp. 1424 (D. Utah 1997). 

i^The Department has long defended the statute, contrary to the suggestion in the dissenting 
opinion that upholding Section 3501 "overrides 30 years of Department of J ustice prosecutorial 
policy." 166 F.3d at 695 (Michael, J ., dissenting). I n the Nixon Administration, Attorney General 
M itchell issued a directive encouraging U.S. Attorneys Offices to use the statute to seek the ad- 
mission into evidence of confessions obtained despite technical defects in the giving of Miranda 
warnings. See 115 Cong. Rec. 23236-38 (1969) (reprinting memorandum). This litigation effort 
resulted in several lower court decisions taking no definite position on the statute's constitu- 
tionality, and one unequivocally sustaining the statute in an alternative holding. See United 
States V. Crocker, 510 F.2d 1129, 1136-38 (10th Cir. 1975). We are aware of no record of the 
Carter Administration's ever revoking the Mitchell directive. In the Reagan Administration, the 
Department of J ustice's Office of Legal Policy conducted an exhaustive study of statute, conclud- 
ing that it was constitutional. SseU.S. Dep't of J ustice, Office of Legal Policy, Report to the At- 
torn^ General on the Law of Pre-Trial Interrogation 104 (1986), reprinted in 22 U. Mich. J .L. 
Ref. 437, 550. Following this study, the Attorney General instructed the litigating divisions to 
seek out the best case in which to test the statute, and the statute was raised. See eg., Br. 
for the United States, United States v. Goudreau, No. 87-5403ND (8th Cir. 1987) (arguing con- 
fession obtained in violation of Miranda could be admitted under Section 3501). 

Even the Clinton Administration defended the statute for some time. As Attorney General 
Reno stated: 'The Department of J ustice does not have a policy that would preclude it from de- 
fending the constitutional validity of Section 3501 in an appropriate case. * * * [T]he most re- 
cent case in which we raised Section 3501 held that the statute did not 'trump' Supreme Court 
precedent (see United States v. Cheely, 21 F.3d 914, 923 (9th Cir. 1994))." The Administration 
of J ustice and the Enforcement of Laws: Flearing before the Sen. J udiciary Comm., J une 27, 
1995, at 91 (written answer of Attorney General Reno to question of Senator Flatch). 

i‘’Ses eg., Joseph Grano, Confessions, Truth and the Law 203 (1993); Paul G. Cassell, 
Miranda's Social Costs: An Empirical Reassessment, 90 Nw. U.L. Rev. 387, 471-72 (1996); Ste- 
phen Markman, The Fifth Amendment and Custodial Questioning; A Response to "Reconsider- 
ing Miranda", 54 U. Chi. L. Rev. 938, 948 (1987); Phillip J ohnson, A Statutory Replacement 
for the Miranda Doctrine, 24 Am. Crim. L. Rej. 303, 307 n.8 (1987); Gerald Caplan, Questioning 
Miranda, 38Vand. L. Rev. 1417, 1475 (1985). 

15J udge M ichael dissented on the grounds that the Court should not have reached the Section 
3501 issue. Fie reached no conclusion about the constitutionality of section 3501 ("I don't know 
whether [Miranda is a constitutional rule] or not"), the issue for which the Department supports 
rehearing en banc. 166 F.3d at 697. 

i^Congress has by no means been silent on this issue. The Chairman and other members of 
the Senate] udiciary Committee in particular have raised this issue over the last few years with 
the Attorney General in three oversight hearings; with then-Solicitor General Drew Days at an 
oversight hearing; and at the confirmation hearings of Deputy Attorney General Eric FI older, 
Solicitor General Seth Waxman, and Assistant Attorney General James Robinson. In each of 
these instances, the response from all these officials to questions about the Department's failure 
to raise the provision was that they were looking for the "appropriate case" in which to urge 
it. 

Flowever, after this Court issued its order directing the Department to state its position on 
the statute in United States v. Leong, the Department explained that, in fact, there could be 
no such "appropriate case" that might arise in one of the "lower federal courts," although there 
might be one in the Supreme Court. There has been one oversight hearing since that time, at 
which J udiciary Committee Members sought without success to find out how in that case the 
question would ever be presented to the Supreme Court. Additionally, soon after Dickerson filed 
his rehearing petition in this case, the Chairman and eight members of the Senate] udiciary 
Committee took the unusual step of writing a letter to the Attorney General, expressing their 
concerns and seeking "a commitment from you-to defend the constitutionality of this Act of Con- 
gress before both the lower federal courts and the Supreme Court." Chairman Qrrin G. Flatch 
and eight members of the Senate J udiciary Committee to Atty. Gen. J anet Reno at 2 (Mar. 4, 
1999) (attached hereto in addendum). Fler response was the filing of the brief urging reversal 
of the panel opinion on Section 3501. 
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Section 3501 issue. The judiciary is not required to ignore a controiiing authority, 
whether a judidai opinion or statute, just because the parties either negiigentiy or 
intentionaiiy faiied to raise it. 

We aiso submit that at this stage of the i^ai proceedings, it is entireiy appro- 
priate for the judiciary to take into consideration when making a discretionary deci- 
sion as whether to grant en banc review, whether by doing so it wiii be fadiitating 
the executive branch's continued disregard of its duty to carry out a Congressionai 
statute. 

Finaiiy, the Court shouid consider societai interests in the enforcement of Section 
3501 beyond these important institutionai considerations. Every day, our nation's 
citizens faii prey to serious criminai offenses. More than a few of those crimes cases 
wiii invoive criminais who, when apprehended, wiii voluntariiy confess to their 
crimes under circumstances in which their attorneys can raise technicai questions 
of Miranda compiiance. To aiiow the Department to continue its uniiaterai poiicy 
of non-enforcement of Section 3501 whiie the case is being reheard couid iead to 
"the acquittai and the nonprosecution of many dangerous feions, enabiing them to 
continue their depredations upon our citizens. There is no excuse for this." Davis 
V. United States, 512 U.S. 452, 465 (1994) (Scaiia, J ., concurring) . If the petition 
for rehearing is denied, the excuses wiii begin to end. 

Conclusion 

For the foregoing reasons, the petition for rehearing shouid be denied. 

Respectfuiiy submitted. 


Daniei J . Popeo, Paui G. Casseii, 

Paui D. Kamenar, (Counsei of Record) 

Washington Legai Foundation. University of Utah. 

Counsei for Amicus Curiae 

Date: March 20, 1999. 


U.S. Senate, Committee on the J udiciary, 

Washington, DC, March 4, 1999. 

The FI on. J anet Reno, 

Attorney Generai of the United States, 

U.S. Department of J ustice, Washi ngton, DC. 

Dear Attorney General Reno: As members of the Senate] udiciary Committee, 
we bring to your attention the case of United States v. Dickerson, No. 97-4750, (4th 
Cir. 1999). In Dickerson, the court thoroughly addressed and upheld the constitu- 
tionality of 18 U.S.C. §3501. As you know, this statute provides that in a federal 
prosecution, "a confession * * * shall be admissible evidence if it is voluntarily 
given." In a September 10, 1997 letter, you notified Congress that the Department 
of J ustice would neither urge the application nor defend the constitutionality of 18 
U.S.C. § 3501 in the lower federal; courts. Given the United States v. Dickerson re- 
jects your legal position and upholds the constitutionality of the statute, we would 
likea commitment from you faithfully to execute this federal law. 

The facts in Dickerson are disturbing: On January 27, 1997, Charles Dickerson 
confessed to robbing a series of banks in Maryland and Virginia. After being in- 
dicted for armed robbery, Dickerson moved to suppress his confession. The U.S. Dis- 
trict Court specifically found that Dickerson's confession was voluntary under the 
Fifth Amendment, but it nevertheless suppressed the confession because of a tech- 
nical violation of the Miranda warnings. In ruling on the admissibility of 
Dickerson's confession, however, the district court failed to consider 18 U.S.C. 
§3501. 

Despite the fact that Dickerson voluntarily confessed to a series of armed bank 
robberies, the Department of J ustice prohibited the U.S. Attorney's office from argu- 
ing 18 U.S.C. §3501 in its appeal of the suppression order. Unfortunately, the De- 
partment's refusal to apply this law is not an isolated event. As the court in 
Dickerson noted, "over the last several years, the Department of J ustice has not only 
failed to invoke 3501, it has affirmatively impeded its enforcement." In numerous 
cases the Clinton Administration has adamantly refused to utilize this statute to 
admit voluntary confessions into evidence. See Davis v. United States, 512 U.S. 452 
(1994); Cheeiy v. United Stat^, 21 F.3d 914 (9th Cir. 1994); United States v. Suiii- 
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van, 138 F.3d 126 (4th Cir. 1998); United States v. Leong, No. 96-4876 (4th Cir. 
1997): United States V. Rivas-Lopez, 988 F. Supp. 1424 (D. Utah 1997). 

As the Dickerson court noted, "[w]ithout his confession it is possibie, if not prob- 
abie, that [Dickerson] wiii be acquitted. Despite that fact, the Department of J us- 
tice, elevating politics over law, prohibited the U.S. Attorney's office from arguing 
that Dickerson's confession is admissible under the mandate of 3501." Needless to 
say, we find this criticism of the Department of J ustice from a federal court of ap- 
peals deeply troubling. 

Many in Congress have long believed that the current J ustice Department's posi- 
tion on the constitutionality of 18 U.S.C. §3501 is suspect and would be so proven 
in court. The Dickerson court, after an exhaustive examination, rejected the Depart- 
ment's position and ruled that 18 U.S.C. §3501 is "clearly" constitutional. The court 
stated: "We have little difficulty concluding, therefore, that 3501, enacted at the in- 
vitation of the Supreme Court and pursuant to Congress's unquestioned power to 
establish the rules of procedure and evidence in the federal courts, is constitutional." 
The other courts that have directly addressed § 3501 have also rejected your conclu- 
sion and upheld the constitutionality of the statute. See United States v. Crocker, 
510 F.2d 1129, 1137 (10th Cir. 1975): United States v. Rivas-Lopez, 988 F. Supp. 
1424, 1430-36 (D. Utah 1997). In addition, every court to which you have presented 
the other portion of your argument— that there is a bar on the lower federal courts 
applying this Act of Congress in cases before them— has also rejected that view. See 
United States V. Dickerson, No. 97-4750 (4th Cir. 1999): United States v. Leong, No. 
96-4876 (4th Cir. 1997): United States v. Rivas-Lopez, 988 f. Supp. 1424 (D. Utah 
1997). 

We want to emphasize that 18 U.S.C. §3501 does not replace or abolish the Mi- 
randa warnings. On the contrary, the statute explicitly lists Miranda warnings as 
factors a district court should consider when determining whether a confession was 
voluntarily given. As the Dickerson court recognized, providing the Miranda warn- 
ings remains the surest way to ensure that a statement is voluntary. As such, we 
expect federal enforcement officials to continue to give Miranda warnings. In our 
view, the promise of 18 U.S.C. §3501 is that it retains every incentive to give Mi- 
randa warnings but does not require the rigid and unnecessary exclusion of a voi- 
untary statement. 

In his 1997 confirmation hearing. Solicitor General Seth Waxman pledged "to de- 
fend the constitutionality of Acts of Congress whenever reasonable arguments are 
available for that purpose * * * The Dickerson decision demonstrates beyond doubt 
that there are reasonable arguments" to defend 18 U.S.C. §3501. In fact, these ar- 
guments are so reasonable that they have prevailed in every court that has directly 
addressed their merits. 

Given that United States v. Dickerson upholds the constitutionality of this statute, 
we believe that the time has come for the Department of J ustice faithfully to exe- 
cute this federal law. This commitment entails seeking the admission in federal 
court of any voluntary statement that is admissible under §3501 even if it is in 
technical violation of Miranda. In addition, we also seek and expect a commitment 
from you to defend the constitutionality of this Act of Congress before both the lower 
federal courts and the Supreme Court. 

Accordingly, we look forward to hearing from you by March 15 concerning: 

(1) What position the Department of J ustice will take in Dickerson should the 
Fourth Circuit call for a reply to the defendant's petition for rehearing: 

(2) What position the Department of J ustice will take in Dickerson should the 
Fourth Circuit grant rehearing: 

(3) What position the Department of J ustice will take in Dickerson should the 
defendant seek certiorari: 

(4) Whether the Department of J ustice will now take the necessary steps to 
ensure that its attorneys invoke §3501 in cases where it is needed to ensure 
the admissibility of voluntary statements that may otherwise be found inadmis- 
si bl e. 

Sincerely, 


J ON Kyl 
J OHN Ashcroft 
Bob Smith 
Chuck Grassley 
Mike DeWiNE 


Orrin FIatch 
Strom Thurmond 
Spencer Abraham 
J EFF Sessions 
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Prepared Statement of J ames K. Robinson, Assistant Attorney General, 
Department of J ustice. Criminal Division 

Good afternoon, Mr. Chairman and members of the Subcommittee. I am pieased 
to have the opportunity to present you with our thoughts on section 3501 of the Fed- 
erai criminai code, 18 U.S.C. § 3501 ("admissibiiity of confessions "). 

The Self-Incrimination Ciause of the Fifth Amendment guarantees that no person 
"shaii be compelied in any criminai case to be a witness against himself." In 1966 
the Supreme Court held in Miranda v. Arizona^ that no statements made by a sus- 
pect during custodial interrogation may be admitted in the government's case-in- 
chief unless the police first provide the suspect with four specific warnings— or 
equally effective alternative safeguards. The Miranda warnings are now familiar to 
us all: suspects must be told (1) that they have the right to remain silent; (2) that 
any statements they make can be used against them; (3) that they have the right 
to the presence of an attorney during questioning: and (4) that an attorney will be 
appointed for them if they cannot afford one. These warnings were necessary, the 
Court found, because of what it viewed as the "inherently coercive environment of 
custodial interrogation." Thus, the Court held, "[ujnless adequate protective devices 
are employed to dispel the compulsion inherent in custodial surroundings, no state- 
ment obtained from the defendant can truly be the product of his free choice." 

In 1968, in response to the Supreme Court's decision in Miranda, Congress en- 
acted Section 3501, which directs federal courts to admit into evidence all voluntary 
confessions, regardless of whether a suspect had been first read the Miranda warn- 
ings. Under Section 3501, the absence of Miranda warnings is one factor that may 
be considered in determining whether a statement is voluntary: but the ultimate de- 


^Miranda v. Arizona , 384 U.S. 436 (1966). 



140 


termination must be made in iight of "aii the circumstances surrounding the giving 
of the confession." The Senate Report that accompanied Section 3501 made dear 
that Congress intended to overrui e M/randa. The Report cited with approvai J ustice 
Marian's dissenting view that the majority opinion in Miranda "represents poor con- 
stitutionai iaw."2 

There is no question that Congress has the power to enact a statute to change 
evidentiary ruies that the Supreme Court has prescribed for federai courts, if the 
Court's prescribed ruies were not based on an interpretation of the Constitution. 
The Supreme Court is, however, the finai expositor of the Constitution. As the Su- 
preme Court recentiy emphasized in City of Boerne v. Fiores,^ Congress has no 
power to overruie the Supreme Court's interpretation of the Constitution, even when 
it disagrees with that interpretation, that is, even when it conciudes that a Supreme 
Court decision "represents poor constitutionai iaw." 

Since Section 3501's enactment, there has been substantiai debate over whether 
the Supreme Court's Miranda decision is constitutionaiiy based. Miranda itself 
clearly based its holding on the constitutional right against self-incrimination. That 
decision, however, made it clear that the warnings were not themselves required by 
the Constitution: rather, the Court said that Miranda warnings are required unless 
the federal government or States provide equally effective means of apprising sus- 
pects of their rights. In several cases decided after Miranda, the Court has reiter- 
ated that the Miranda warnings themselves are not necessarily a constitutional re- 
quirement, and it has also said on occasion that a Miranda violation is not nec- 
essarily a constitutional violation."^ But since 1966 the Court has also reiterated that 
Miranda’s holding with respect to the admissibility of confessions is constitutionally 
grounded. 5 

Whatever ambiguity exists in what the Supreme Court has variously said in the 
post-Miranda cases, what the Supreme Court has consistently done— and without 
any ambivalence— has been apply the Miranda holding to the admissibility of con- 
fessions in a government's case-in-chief in cases arising in state courts. That is sig- 
nificant for this reason: while the Supreme Court can announce rules that bind the 
federai courts, it can only bind the state courts with rules that are designed to im- 
plement and protect constitutional rights. The Court's continued application of Mi- 
randa to the state courts demonstrates that Miranda is constitutionally based. 
There is simply no other basis on which the Miranda admissibility holding can be 
imposed on the States. And if you draw the conclusion that Miranda is constitu- 
tionally based, you cannot avoid the conclusion that Section 3501 is unconstitutional 
under current Supreme Court precedent. 

At this point, I would like to briefly point out something that often gets over- 
looked in the debate over Section 3501: federal prosecutors work very hard to pre- 
serve the admissibility of confessions outside the context of Section 3501. We contin- 
ually urge that Miranda should be limited to its core reasoning, which means that 
we routinely win suppression hearings. And we also frequently get suppression or- 
ders reversed on appeal— by arguing that a suspect was not in custody, or that he 
was not being interrogated, at the time he made a confession. It is an infrequent 
occurrence that a case is lost on Miranda grounds. 

Because federal prosecutors, with isolated exceptions, have not relied on Section 
3501 to defeat a motion to suppress based on Miranda, until recently no Attorney 
General ever formally explained in a court filing the Department's views on whether 
Section 3501 could be reconciled with the Miranda decision. That changed in 1997, 
when, in United States v. Leong,^ a government appeal from an order suppressing 
an unwarned statement, the Fourth Circuit asked the Department to address the 
constitutionality and applicability of Section 3501. In response, the Department filed 
a brief arguing that the lower courts may not apply Section 3501 to admit a defend- 
ant's statement in a case in which Miranda and its progeny would require its sup- 
pression. Our brief also argued that the Department may not urge the lower courts 
to apply Section 3501, unless and until the Supreme Court overrules Miranda. The 
Department thereafter advised all federal prosecutors that they must adhere to this 
position in the future. 

The Fourth Circuit ultimately did not resolve the constitutionality of Section 3501 
in Leong, holding instead that the failure of the district court to apply the statute 


^S. Rep. No. 1097, 90th Cong., 2d Sess. (1968). 

^City cf Boernev. Fores, 521 U.S. 507 (1997). 

‘‘See, e.g., Michigan v. Tucker, 417 U.S. 433 (1974): Davis v. United States, 512 U.S. 452 
(1994). 

^See, e.g., Illinois v. Perkins, 496 U.S. 292 (1990): Edwards v. Arizona, 451 U.S. 477 (1981). 
^United States V. Leong, 116 F.3d 1474 (4th Cir. 1997) (Table). 
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sua sponte was not plain error. This year, however, in United States v. Dickerson,'^ 
the Fourth Circuit held, in a divided opinion, that Section 3501 is constitutional and 
that it supersedes Miranda as the standard for evaluating the admissibility of con- 
fessions in federal criminal cases. Like Leong, Dickerson was a government appeal 
in which the Department challenged the district court's finding that certain state- 
ments had been taken in violation of Miranda. The Fourth Circuit upheld the dis- 
trict court's finding of a Miranda violation, but nevertheless held that the state- 
ments were admissible under Section 3501— an argument that the government had 
not pressed in the court of appeals. The Fourth Circuit thereafter denied Dickerson's 
request for en banc review, which we joined in part, by a vote of 8 to 5. 

We believe that Dickerson was incorrectly decided. Although there is language in 
a number of Supreme Court decisions indicating that the Fifth Amendment does not 
require the exclusion of all statements taken in violation of Miranda, the Supreme 
Court has never overruled Miranda, and, in fact, the Court continues to apply that 
decision to the States. As I have already explained, it can do so only if Miranda 
has constitutional underpinnings. Moreover, two years ago, in Agostini v. Felton,^ 
the Supreme Court reaffirmed "that if precedent of this Court has direct application 
in a case, yet appears to rest on reasons rejected in some other line of decisions, 
the Court of Appeals should follow the case which directly controls, leaving to this 
Court the prerogative of overruling its decisions." 

The Supreme Court may have the opportunity to exercise that prerogative next 
term, as Mr. Dickerson has indicated that he intends to file a certiorari petition 
seeking review of the Fourth Circuit decision ordering the admission of his state- 
ment under Section 3501. Mr. Dickerson's petition is due in latej une. Although it 
is therefore likely that Dickerson will provide a vehicle for determining Section 
3501's validity in the Supreme Court, the Department has not yet decided what po- 
sition it will take in that case. It is the established practice of the Department to 
make such a serious determination in specific and concrete settings, in which we 
can take into account the particular facts, and the respect accorded to Supreme 
Court decisions under the doctrine of stare decisis. It has been, and continues to 
be the traditional practice of the Department of J ustice to defend Acts of Congress 
unless they are plainly unconstitutional under governing Supreme Court precedent, 
or where they impermissibly encroach upon the Executive's authority. Where there 
is a Supreme Court decision that interprets or implements the Constitution, how- 
ever, the question of defending a congressional enactment that is inconsistent with 
that decision implicates additional considerations. The duty of the Attorney General 
and the Solicitor General includes upholding the Constitution itself. In a case such 
as this, those officials must carefully weigh the practice of defending congressional 
enactments against the obligation to respect the rulings of the Court. If Mr. 
Dickerson files a certiorari petition, we will, of course, provide the Committee with 
a copy of the Department's response as soon as it is filed. 

In the meantime, the Department has advised prosecutors outside the Fourth Cir- 
cuit to adhere to the position set forth in our brief in Leong and not to ask the lower 
courts to invoke Section 3501 to admit, in the government's case-in-chief, a confes- 
sion taken in violation of Miranda. In the Fourth Circuit, in contrast, we have in- 
structed federal prosecutors to bring the Dickerson decision and Section 3501 to the 
attention of the district courts whenever a Miranda violation is alleged. 

Thank you for the opportunity to present our views regarding this matter. 


U.S. Senate, 

Committee on the J udiciary, 
Washington, DC, August 28, 1997. 

FI on. J ANET Reno, 

Attorney Generai of the U nited States, 

U.S. Department of J ustice, Washington, DC. 

Dear Attorney General Reno: For some time now, the undersigned members 
of the Senate J udiciary Committee have been concerned that the Department of 
J ustice has been unwilling to enforce, and defend the constitutionality of an Act of 
Congress: namely, 18 U.S.C. § 3501, "the statute governing the admissibility of con- 
fessions in federal prosecutions," Davis v. United States, 512 U.S. 452, 457 n.* 
(1994) (citation omitted). In recent years, this issue has arisen in several contexts: 
in the course of litigation in the federal courts (specifically, in the Supreme Court, 
in at least two federal circuit courts, and in at least one federal district court); in 


'' United States v. Dickerson, 166 F.3d 667 (4th Cir. 1999). 
s Agostini v. Felton, 521 U.S. 203 (1997). 
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testimony given by severai members of the Department before the Senate] udiciary 
Committee: and in the absence of any Section 3501-reiated directive in the U.S. At- 
torney's Manuai. 

It has come to our attention that the United States Court of Appeais for the 
Fourth Circuit, in a case caiied United States v. Leong, No. 96-4876, has ordered 
the Department of J ustice to fiie a brief discussing the effect of 18 U.S.C. § 3501 
on the admissibiiity of a statement made by the defendant in that case, as weii as 
any reievant constitutionai issues arising from the appiication of Section 3501. It 
is our understanding that the position that you adopt in that case wiii affect the 
position that you wili take in another case pending in the Tenth Circuit, Nafkha 
V. United States, scheduied for orai argument on September 10, a case on appeai 
from the District Court in Utah, and in a case pending in District Court in Utah, 
United States v. Rivas-L opez. 

As you know, the Supreme Court's decision in Miranda v. Arizona, 384 U.S. 436 
(1966), iong has been, and remains to the present, a highiy controversiai decision. 
We agree with the Court that involuntary confessions shouid not be used at triai. 
Where we part company with the Court is over its decision to promuigate 
extraconstitutionai procedurai ruies governing the interrogation process as a means 
of safeguarding the Fifth Amendment Privii^e Against Seif-Incrimination. As we 
have expiained below. Congress enacted Section 3501 in order to ensure that a vio- 
iation of the Miranda ruies wouid not automaticaiiy iead to suppression of a sus- 
pect's statements: Section 3501, as so appiied, is constitutionai: you and other senior 
members of thej ustice Department assured this Committee that the Department 
wiii raise and defend Section 3501 in an appropriate case: and this case deariy fits 
that biii. 

We address these points in this ietter for two principai reasons. The first reason 
is that this issue is of considerabie importance to sound federai iaw enforcement. 
As you know, a statement obtained in vioiation of the prophyiactic, procedurai ruies 
promuigated in Miranda can be, and ordinariiy wiii be, not oniy highiy probative, 
but aiso reiiabie. As a resuit, the needs of pubiic safety dictate that such statements 
be admitted at triai when they are voluntary, regardless of whether the statements 
were obtained in compliance with the Miranda rules. For example, it is our under- 
standing that, without the statement at issue in the Leong case, the Department 
will be required to forego prosecution of a felon on the charge of possession of a fire- 
arm. In fact, we understand that the Department already may have moved to dis- 
miss the indictment in Leong. 

The second reason we have addressed this issue is that you and other senior De- 
partment of J ustice officials on several occasions have testified before the Senate 
Committee on the J udiciary that the Department will urge the application of, and 
will defend the constitutionality of. Section 3501 in what such officials consistently 
have identified as "the appropriate case." Clearly, the Leong case is an "appropriate" 
one: The Fourth Circuit has directed the government to brief the issue, and, as dis- 
cussed below, the statute clearly applies to the facts of this case. Under these cir- 
cumstances, it seems to us that the Department should urge the courts to rule that 
Section 3501 requires that such voluntary statements be admitted notwithstanding 
any violation of the rules promulgated in Miranda. 

A lengthier explanation follows of why we believe that you should endorse that 
position. 

The text of Section 3501 (see attached) makes clear that Congress, exercising its 
power to adopt rules of evidence for use in the federal courts, sought to overrule 
the automatic rule of exclusion promulgated by the Supreme Court in Miranda, bar- 
ring admission into evidence of a confession whenever Miranda's prophylactic re- 
quirements were not satisfied. Section 3501 replaces that rule with a rule mandat- 
ing admission of any voluntary statement. At the same time. Section 3501 continues 
to bar admission of involuntary confessions and to require federal courts to consider 
whether Miranda's prophylactic requirements were satisfied in evaluating whether 
a confession was, in fact, voluntarily given. By so doing, the statute eliminates the 
most significant drawback of Miranda's automatic exclusionary rule— v/z, the result 
that a voluntary confession will be excluded due to an officer's failure to satisfy one 
of Miranda's r^uirements— while also preserving the most significant contribution 
of Miranda viz., giving federal law enforcement officials an incentive to comply with 
Miranda's judge-made prophylactic rules, since courts must consider compliance 
with those rules in evaluating whether a confession was voluntary and hence admis- 
si bl e. 

The evident meaning of the text of Section 3501 is confirmed by its legislative his- 
tory. The Congress repeatedly described Section 3501 as an automatic rule of exclu- 
sion promulgated by the Supreme Court in Miranda. As the J udiciary Committee 
explained the matter: 
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The committee is convinced * * * that the rigid and infiexibie requirements 
of the majority opinion in the Miranda case are unreasonabie, unreaiistic, 
and extremeiy harmfui to iaw enforcement. * * * The unsoundness of the 
majority opinion was forcefuiiy shown by the four dissenting justices.* * * 

The committee is of the view that the [proposed] iegisiation wouid be an 
effective way of protecting the rights of the individuai and wouid promote 
efficient enforcement of our criminai iaws. By the express provisions of the 
proposed iegisiation thetriai judge must take into consideration aii the sur- 
rounding circumstances in determining the issue of voiuntariness, inciuding 
specificaliy enumerated factors. * * * Whether or not the arrested person 
was informed of or knew his rights before questioning is but one of the fac- 
tors. * * * 

* * * No one can predict with any assurance what the Supreme Court might 
at some future decide if these provisions are enacted. The committee has 
conciuded that this approach * * * is constitutionai and that Congress 
shouid adopt it. * * * The committee feels that by the time the issue of con- 
stitutionality would reach the Supreme Court, the probability * * * is that 
this legislation would be upheld. 

S. Rep. No. 1097, 90th Cong., 2d Sess., reprinted in 1968 U.S. Code Cong. & Admin. 
News 2112, 2123-38. Similarly, the opponents of Section 3501 entitled their discus- 
sion of this provision "Confessions— The Repeal of Miranda" and noted that "Section 
3501 (a) and (b) are squarely in conflict with" that decision. 

The understanding that Section 3501 would substitute a more flexible approach 
turning on voluntariness for Miranda’s rigid prophylactic exclusionary rule was re- 
peated throughout the floor debate in the Senate by both supporters and opponents 
of the provision. See 114 Cong. Rec. 11,611-13 (Senator Thurmond), 11,594 (Senator 
Morse), 11,740, 11,891, 11,894, 13,990-91, 14,082 (Senator Tydings), 13,202-03 
(Senator Scott), 14,136 (Senator Fong), 14,158-59 (Senator Flart), 14,167 (Senator 
McIntyre). That was likewise the understanding reflected in the Flouse debate and 
among the general public. SeeJ ustice Department Report, 22 U. Mich. J .L. Ref. at 
518-19, and materials cited therein. 

The question, then, for the Department of J ustice to answer in preparing its brief 
in Leong is not whether the Congress, through Section 3501, intended to overturn 
Miranda's prophylactic evidentiary rules; it clearly did. The question is whether the 
Congress has the authority to do so. As explained below, the Congress clearly does. 

We believe that Section 3501 is constitutional. While the Supreme Court has not 
passed on this question directly, we believe that the Court would uphold the statute 
as construed above. On numerous occasions, the Supreme Court has described 
Miranda’s rules as prophylactic measures that are designed to assist in effectuating 
the Fifth Amendment's prohibition against compelled self-incrimination, but that 
are not required by the Fifth Amendment itself. See, eg., Davis v. United States, 
512 U.S. 452, 457-58 (1994); Connecticut v. Barrett, 479 U.S. 523, 528 (1986); Or- 
egon V. Eistad, 470 U.S. 298, 307 (1985); New York v. Quaries, 467 U.S. 649, 654 
(1984): New) erse/ v. Portash, 440 U.S. 450 (1979); Oregon v. Hass, 420 U.S. 714 
(1975): Michigan v. Tucker, 417 U.S. 433, 444-52 (1974); Harris v. New York, 401 
U.S. 222 (1971). 

There is direct authority for the proposition that Section 3501, as construed in 
this letter, is constitutional. TheTenth Circuit is the only federal circuit court that, 
at the behest of the Department of J ustice, has specifically addressed the constitu- 
tionality of Section 3501. See United States v. Crocker, 510 F.2d 1129 (10th Cir. 
1975). In that case, the district court applied Section 3501, rather than Miranda, 
and admitted a defendant's statements, on the ground that they were voluntary. 
The principal holding of the court of appeals was that the district court acted prop- 
erly and that the statute is constitutional, although the circuit court also ruled in 
the alternative that the statements would be admissible under Miranda. The Tenth 
Circuit's decision in Crocker serves as further evidence that the conclusions stated 
above are reasonable. 

It is not just our conclusion that Congress has the power to enact Section 3501. 
On many past occasions, the] ustice Department has argued to the Supreme Court 
that the Miranda rules are not constitutionally required. ^ Indeed, we are aware of 


iTo our knowledge, the Department filed briefs in at least half a dozen cases in the Supreme 
Court arguing that admission of statements obtained in violation of Miranda does not violate 
the Constitution. Withrow v. Wiliiams, No. 91-1030, Brief for the United States as Amicus Cu- 
riae Supporting Petitioner; United States v. Green, No. 91-1521, Brief for the United States; 
Minnick v. Mississippi, No. 89-6332, Brief for the United States as Amicus Curiae Supporting 

Continued 
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no case in which the Department has offered a contrary submission to the Supreme 
Court. 

As you informed the committee, "the Department of J ustice does not have a policy 
that would preclude it from defending the constitutional validity of section 3501 in 
an appropriate case." Solicitor General Days testified similarly during his confirma- 
tion hearing. He reiterated that "there is no policy in the Department, and the At- 
torney General has already advised the Committee of that fact, against raising 3501 
in an appropriate case." S. Hrg. 104-818, Solicitor General Oversight, Committee on 
thej udiciary. United States Senate, November 14, 1995, 31; see also id. at 42. Mr. 
Days attributed the Department's refusal to take a position on it in Davis v. United 
States and to pursue the issue any further in the Ninth Circuit case of United States 
V. Cheely not to doubts about its constitutionality— indeed, he never suggested in 
the course of the hearing that the Department had any such doubts— but, instead, 
to various litigation strategy considerations. He specifically stated that the decision 
not to press the argument in those cases "doesn't mean that we won't under other 
circumstances." Since then, you reaffirmed that the Department would invoke Sec- 
tion 3501 "if it's right in an appropriate case." 

Most recently, thethen-U.S. Attorney for the District of Columbia and Deputy At- 
torney General nominee, Eric Holder stated that "[m]y experience has been that we 
have not had significant difficulty in getting the federal district court to admit vol- 
untary confessions under Miranda and its progeny. However, I would support the 
use of Section 3501 in an appropriate circumstance." 

The only remaining question, then, is whether the Leong case is an "appropriate" 
case in which to invoke and defend Section 3501. We believe that it is. The statute 
is plainly applicable, since it is "the governing law" on the question before the court 
whether a confession was properly suppressed in a federal prosecution. Moreover, 
the Fourth Circuit has directed the Department to tell the court whether Section 
3501 requires admission of Leong's confession and whether, so applied, the statute 
is constitutional. The facts of the Leong case also indicate that the only basis for 
excluding the defendant's confession would be that it was obtained in violation of 
Miranda. Leong was a passenger in a car that a Park Police officer pulled over for 
speeding. After determining that some of the passengers might have been drinking 
and that all were under 21, the officer asked them for permission to search the car, 
which he was given. When the officer found a handgun in a plastic holster on the 
floor, he told the passengers that no one could leave until he learned who owned 
the gun. When no one responded, the officer stated, without first administering Mi- 
randa warnings, that everyone was "going to be placed under arrest" until he 
learned who owned the gun. Leong then stated that the gun was his. Under those 
circumstances, the statement at issue seems to us to be voluntary. Finally, there 
seems to be no other reason for refusing to invoke and defend Section 3501 in the 
L eong case. 

Given the reasons cited, we are hopeful that the Department will invoke and de- 
fend the constitutionality of Section 3501 as Congress intended for it to be read and 
applied. The undersigned Members do not want to see a guilty offender go free due 
to a technical error if theJ ustice Department easily can prevent such a miscarriage 
of justice by invoking the current written law. 

We would ask you to respond to this letter by close of business August 28, and 
to let us know what position the Department will take in the Fourth Circuit. 

Sincerely, 

Orrin G. Hatch, Chairman, 

Strom Thurmond, 

Fred Thompson, 

J on Kyl, 

J OHN Ashcroft, 

J EFF Sessions. 


Attachment 

Congress enacted 18U.S.C. 3501 as part of Title 1 1 of the Omnibus Crime Control 
and Safe Streets Act of 1968, Pub. L. No. 90-351. Section 3501 reads, in part, as 
follows: 


Respondent; Michigan v. Harvey, No. 88-512, Brief for the United States as Amicus Curiae Sup- 
porting Petitioner; Arizona v. Roberson, No. 87-354, Brief for the United States as Amicus Cu- 
riae Supporting Petitioner; Ne/v York v. Quarles, No. 82-1213, Brief for the United States as 
Amicus Curiae Supporting Petitioner. 
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(a) In any criminal prceecution brought by the United States or by the 
District of Columbia, a confession, as defined in subsection (e) hereof, shall 
be admissible in evidence if it is voluntarily given. Before such confession 
is received in evidence, the trial judge shall, out of the presence of the jury, 
determine any issue as to voluntariness. If the trial judge determines that 
the confession was voluntarily made it shall be admitted in evidence and 
the trial judge shall permit the jury to hear relevant evidence on the issue 
of voluntariness and shall instruct the jury to give such weight to the con- 
fession as the jury feels it deserves under all the circumstances. 

(b) The trial judge in determining the issue of voluntariness shall take 
into consideration all the circumstances surrounding the giving of the con- 
fession, including (1) the time elapsing between arrest and arraignment of 
the defendant making the confession, if it was made after arrest and before 
arraignment, (2) whether such defendant knew the nature of the offense 
with which he was charged or of which he was suspected at the time of 
making the confession, (3) whether or not such defendant was advised or 
knew that he was not required to make any statement and that any such 
statement could be used against him, (4) whether or not such defendant 
had been advised prior to questioning of his right to the assistance of coun- 
sel; and (5) whether or not such defendant was without the assistance of 
counsel when questioned and when giving such confession. 

The presence or absence of any of the above-mentioned factors to be 
taken into consideration by the judge need not be conclusive on the issue 
of voluntariness of the confession. 

(d) Nothing contained in this section shall bar the admission in evidence 
of any confession made or given voluntarily by any person to any other per- 
son without interrogation by anyone, or at any time at which the person 
who made or gave such confession was not under arrest or other detention. 

(e) As used in this section, the term "confession" means any confession 
of guilt of any criminal offense or any self-incriminating statement made 
or given orally or in writing. 


U .S. Department of J ustice. 

Office of Legislative Affairs, 
Washington, DC, September 11, 1997. 

The Honorable Strom Thurmond, 

U.S. Senate^ Washington, DC. 


Dear Senator Thurmond: Thank you for your letter to the Attorney General, 
jointly signed with five other members of thej udiciary Committee, requesting that 
the Department urge the Fourth Circuit Court of Appeals to apply 18 U.S.C. § 3501 
in the case of United States v. Leong, which is now pending before that court. As 
your letter points out, the court expressly requested that all of the parties to the 
Leong case file briefs addressing the applicability of this statute. That request 
prompted the Department to undertake a full review of the disputed provision. We 
have now come to the conclusion, in light of the Supreme Court’s controlling deci- 
sion in Miranda v. Arizona, 384 U.S. 436 (1966), and the Court's subsequent deci- 
sions applying that precedent, that the lower federal courts are not at liberty to 
apply section 3501 in any way that would contravene the rules set forth by the Su- 
preme Court in Miranda. Of course, the same considerations would not control if 
the question of section 3501's validity were presented to the Supreme Court, since 
that Court (unlike the lower courts) is free to reconsider its prior decisions. 

The reasons for our conclusion about the application of section 3501 in the lower 
federal courts are set forth more fully in the brief that we filed August 29 with the 
Fourth Circuit. A copy of that brief is enclosed. 

The Department appreciates hearing your views on this legal matter. We have 
sent an identical response to the other Senators who signed your letter. Please do 
not hesitate to contact this office if we can be of further assistance on this or any 
other matter. 

Sincerely yours. 


(Signed) Andrew Fois 


(Typed) Andrew Fois, 

Assistant Attorne/ Generai. 


Enclosure. 
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[Editor's note: The enclosure mentioned in this letter was retained in Sub- 
committee files.] 


Re: Enforcement of 18 U.S.C. § 3501. 


Criminal J ustice Legal Foundation, 

Sacramento, CA, May 10, 1999. 


FI on. Strom Thurmond, Chairman, 
Subcommittee on Criminai J ustice Oversight, 
Senate] udiciary Committee, Washington, DC. 


Dear Senator Thurmond: We, at the Criminal J ustice Legal Foundation, under- 
stand that your subcommittee is inquiring into the] ustice Department's decision 
not to enforce 18 U.S.C. § 3501. Section 3501, which replaces Miranda's exclusion- 
ary rule, raises the interesting constitutional question of whether Congress can 
overrule this landmark decision. Because Miranda is not a constitutional right on 
its own, but is instead a court-created prophylactic rule. Congress may overrule this 
decision through its power over federal criminal procedure. 

The Supreme Court has repeatedly labeled Miranda as a mere prophylactic rule. 
See, e.g., Withrow v. Wiliiams, 507 U.S. 680, 690 (1993); McNeii v. Wisconsin, 501 
U.S. 171, 176 (1991): Michigan v. Harv^, 494 U.S. 344, 350 (1990); Oregon v. 
Eistad, 470 U.S. 298, 309 (1985); Michigan v. Tucker, 417 U.S. 433, 446 (1974). Con- 
fessions taken contrary to Miranda are not necessarily coerced or involuntary: Mi- 
randa simply creates presumption that custodial interrogation without ad^uate 
warnings are inherently coercive. See Eistad, supra, 470 U.S., at 304: New York v. 
Quaries, 467 U.S. 649, 654 (1984). Miranda is thus no more than a bright-line rule 
of evidence. See Eistad supra, 407 U .S., at 307. 

While Congress may not overturn a constitutional decision of the Supreme Court, 
it most certainly may overturn a court-created rule of evidence or criminal proce- 
dure. See, eg.. Bank of Nova Scotia v. United States, 487 U.S. 250, 254-255 (1988). 
Section 3501 is thus no more than the valid exercise of Congress' power to regulate 
the federal rules of evidence and criminal procedure. Therefore, the Constitution is 
not an impediment to invoking section 3501 to preserve voluntary confessions that 
run afoul of M/randa's bright line. 

Very truly yours. 


(Signed) Charles L. FI obson 
(Typed) Charles L. FIobson. 


Federal Law Enforcement Officers Association, 

East Northport, NY, May 28, 1999. 

Flon. Strom Thurmond, 

U.S. Senate, Russell Building, Washington, DC. 

Dear Senator Thurmond: On behalf of the over 15,700 members of the Federal 
Law Enforcement Officers Association (FLEOA), I wish to inform you of FLEOA's 
support for a recent 4th Circuit court decision. United States v. Dickerson, which 
upholds the principle of law allowing a volunteered confession into evidence. This 
principle, codified as Section 3501 of Title 18, United States Code, was passed into 
law in 1968, to prevent the exclusion of an otherwise voluntary and competent con- 
fession. It provides for the use of a criminal defendant's confession, notwithstanding 
whether the defendant was given his or her Miranda Warnings. 

Section 3501 does not render Miranda Warnings obsolete. This section allows a 
trial judge, after determining the circumstances surrounding the giving of a confes- 
sion, to admit a volunteered confession into evidence. There are several exceptions 
to Miranda Warnings already codified in law, such as excitable utterances, and pub- 
lic safety. As the Supreme Court previously stated, the Miranda Warnings are just 
part of the safeguards to ensure no defendant is compelled to be a witness against 
themselves. It is not intended to betaken as a constitutional straightjacket. FLEOA 
believes the Fourth Circuit clearly recognized in its Dickerson opinion the fine line 
between a coerced confession and a criminal trying to finesse the court. Miranda 
Warnings are a shield for law enforcement, behind which no defendant can claim 
duress, yet at the same time, the logic behind Section 3501 is impeccable. Allowing 
district judges to view the total circumstances is clearly and undoubtedly constitu- 
tional and prudent. 

If you have any questions or need further information please contact me through 
FLEOA's Corporate Services Office. Thank you for your time and assistance. 
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(Signed) Richard J . Gallo 
(Typed) Richard J . Gallo. 


Re: Admission of Voluntary Confessions. 

Hon. Strom Thurmond, Chairman, 

Hon. Charles E. Schumer, Ranking Member, 
Subcommittee on Criminai J ustice Oversight, 
Committee on thej udiciary, Washington, DC. 


Maj or Cities Chiefs, 

May 18, 1999. 


[Attention: Mr. Gary Malphrus] 


Dear Chairman Thurmond and Senator Schumer: I am to you on behalf of the 
Major Cities Chiefs organization, which represents the chief police executives of the 
fifty largest cities/jurisdictions in the United States as well as Montreal, Toronto, 
Vancouver, and Winnipeg, Canada. As you know, this organization was formed to 
address the unique needs and solutions necessary in large urbanized communities. 
We are dedicated to the advancement of research, legislation, policy, and programs 
that will ensure the safety of our citizens and the officers that protect them. Our 
members serve a United States population in excess of forty-seven million and em- 
ploy more than 154,000 sworn law enforcement officers. 

We strongly support the recent Fourth Circuit decision in United States v. 
Dickerson, 166 F.3d 667 (4th Cir. 1999), which admitted a purely voluntary confes- 
sion over the defendant's technical Miranda objections. As the Fourth Circuit ex- 
plained, Congress has directed that the touchstone for admitting confessions is 
whether those confessions are "voluntary." Under 18 U.S.C. 3501, Congress has di- 
rected federal courts to examine all of the circumstances in making these voluntari- 
ness determinations and to give juries the benefit of hearing those confessions. In 
short, rather than focusing on purely technical questions surrounding the confes- 
sion, the courts will focus on the totality of the circumstances, that is, the "big pic- 
ture." As the Fourth Circuit put it, "No longer will criminals who have voluntarily 
confessed their crimes be released on mere technicalities." 

At the same time, the decision recognized that police should continue to give Mi- 
randa warnings. If the principles of the Dickerson opinion are extended more broad- 
ly beyond that the Fourth Circuit, our members will continue to give Miranda warn- 
ings. Indeed, section 3501 itself specifically mentions Miranda warnings as a factor 
to be considered in assessing voluntariness. For this reason, the Fourth Circuit em- 
phasized, "nothing in today's opinion provides those in law enforcement with an in- 
centive to stop giving the now familiar Miranda warnings." Thus, the essential ef- 
fect of Dickerson is to encourage police to follow Miranda while, at the same time, 
not allowing dangerous criminals to escape if police officers have mistakenly devi- 
ated from some part of the various Miranda procedures. This approach properly rec- 
ognizes both a suspect's rights to be free from coercion and society's right to be pro- 
tected from dangerous criminals. 

We also support the Dickerson opinion because it follows in a long line of Supreme 
Court decisions emphasizing that the Miranda safeguards are not constitutional 
rights but court-created procedural devices. Along this line, this holding is also im- 
portant to law enforcement because of the implications which would arise in the 
civil context, should Dickerson be reversed presumably on the ground that Miranda 
rights are part of the Constitution. Under these circumstances, an entire new area 
for civil litigation under section 1983 will occur. The time and energy of police offi- 
cials are too valuable to our nation's efforts in community policing to be unneces- 
sarily diverted in this fashion. 

We hope that your subcommittee will support the Dickerson opinion and its hold- 
ing which will ensure that voluntary confessions are admitted in court. 

In closing, I wanted to thank you and your committee members for their support 
of law enforcement, and we look forward to working with you in the future. 

Sincerely, 


(Signed) Ruben B. Ortega 


(Typed) Ruben B. Ortega, 


Chairman. 
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106th congress 
1st Session 


S.899 


To reduce crime and protect the public in the 21st Century by strengthening 
Federal assistance to State and local law enforcement, combating illegal 
drugs and preventing drag use, attacking the criminal use of guns, 
promoting accountability and rehabilitation of juvenile criminals, pro- 
tecting the rights of victims in the criminal justice ^stem, and improving 
criminal justice rules and procedures, and for other purposes. 


IN THE SENATE OP THE UNITED STATES 

April 28, 1999 

Mr. Hatch (for himself, Mr. Thurmond, Mr. Specter, Mr. DeWine, Mr. 
Ashcroft, Mr. Abraham, Mr. Sessions, and Mr. Grams) introduced 
the following bill; which was read twice and referred to the Committee 
on the Judiciary 


A BILL 

To reduce crime and protect the public in the 21st Century 
by strengthening Federal assistance to State and local 
law enforcement, combating illegal drugs and preventing 
drug use, attacking the criminal use of guns, promoting 
accountability and rehabditation of juvenile criminals, 
protecting the rights of victims in the criminal justice 
system, and improving criminal justice rules and proce- 
dures, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 
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1 and the Rules Governing Section 2255 Cases), the 

2 number of members who represent or supervise the 

3 representation of defendants in the trial, direct re- 

4 view, or collateral review of criminal cases shall not 

5 exceed the number of members who represent or su- 

6 pervise the representation of the Government or a 

7 State in the trial, direct review, or collateral review 

8 of criminal cases.”; and 

9 (2) in subsection (b), by adding at the end the 

10 following: “The number of members of the standing 

11 committee who represent or supervise the represen- 

12 tation of defendants in the trial, direct review, or 

13 collateral review of criminal cases shall not exceed 

14 the number of members who represent or supervise 

15 the representation of the Government or a State in 

16 the trial, direct review, or collateral review of crimi- 

17 nal cases.”. 

18 Subtitle B — Reform of Judicially 

19 Created Exclusionary Rules 

20 SEC. 7201. ENFORCEMENT OF CONFESSION REFORM STAT- 

21 UTE. 

22 (a) In General. — Section 3501(e) of title 18, 

23 United States Code, is amended — 

24 (1) by striking “(e) As used in this section, the 
term” and inserting the following: 


25 
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1 “(e) Definitions. — In this section: 

2 “(1) Any criminal prosecution by the 

3 UNITED STATES. — The term ‘any criminal proseeu- 

4 tion by the United States’ includes a prosecution by 

5 the United States under the Uniform Code of Mili- 

6 tary Justice. 

7 “(2) Confession. — The term”; and 

8 (2) by adding at the end the following: 

9 “(3) Offense against the laws op the 

10 UNITED STATES. — The term ‘offense against the 

11 laws of the United States’ includes an offense under 

12 the punitive articles of the Uniform Code of Militaiy 

13 Justice (Subchapter X of chapter 47 of title 10).”. 

14 (b) Effective Date. — The amendment made by 

15 subsection (a) — 

16 (1) takes effect on the date of enactment of this 

17 Act; and 

18 (2) applies to any criminal prosecution brought 

19 by or under the authority of the United States, in- 

20 eluding a military prosecution or a prosecution 

21 brought by the District of Columbia, regardless of 

22 whether the prosecution was commenced before that 

23 date if the prosecution did not become final before 

24 that date. 
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1 SEC. 7202. CHALLENGES TO CONVICTION OR SENTENCE ON 

2 THE BASIS OF VOLUNTARY CONFESSION. 

3 (a) In General. — Chapter 153 of title 28, United 

4 States Code, is amended by adding at the end the fol- 

5 lowing: 

6 “§2255A, Challenges to con’idction or sentence on the 

7 basis of voluntary confession 

8 “(a) Definition op Confession. — In this section, 

9 the term ‘confession’ has the meaning given the term in 

10 section 3501(e) of title 18. 

1 1 “(b) Limitation. — No writ of habeas corpus or other 

12 post-conviction remedy under section 2241, 2244, 2254, 

13 or 2255 or any other provision of Federal law shall lie 

14 to challenge the custody or sentence of a person on the 

15 ground that the custody or sentence of the person is the 

16 result in whole or in part of the voluntary confession of 

17 the person. 

18 “(c) Determinations Eegarding Post-Convic- 

19 TION Remedies. — For purposes of subsection (a), in de- 

20 termining whether a post-conviction remedy lies under a 

21 provision of law described in subsection (b), and in deter- 

22 mining whether any such remedy should be granted — 

23 “(1) the court shall apply the standards set 

24 forth in section 3501(b) of title 18; and 

25 “(2) in applying the standards under paragraph 

26 (1) in a case seeking a post-conviction remedy from 


•S 899 IS 



152 


757 

1 a State court conviction, the court shall apply the 

2 standards set forth in section 2254(d). 

3 “(d) No Effect on Other Law. — Nothing in this 

4 section modifies or otherwise affects any requirement 

5 under Federal law relating to the obtaining or granting 

6 of post-conviction relief. ’ ’ . 

7 (b) Conforming Amendment. — The chapter anal- 

8 ysis for chapter 153 of title 28, United States Code, is 

9 amended by adding at the end the following: 

“2255A. Challenges to conviction or sentence on the basis of volantaiy confes- 
sion.”. 

10 SEC. 7203. OBLIGATION OF ATTORNEYS FOR THE UNITED 

1 1 STATES TO PRESENT CERTAIN ARGUMENTS. 

12 Section 518 of title 28, United States Code, is 

1 3 amended by adding at the end the following: 

14 “(c) Voluntary Confessions. — 

15 “(1) Definition of confession. — In this 

16 subsection, the term ‘confession’ has the meaning 

17 given the term in section 3501(e) of title 18. 

18 “(2) In general. — When, in any Federal 

19 criminal prosecution, the defendant seeks to sup- 

20 press or to exclude from evidence the defendant’s 

21 own voluntary confession, the attorney for the 

22 United States shall seek the admission of the confes- 

23 sion into evidence under section 3501(a) of title 18. 
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1 “(3) Appeal. — In any appeal from a ruling ad- 

2 mitting or suppressing a defendant’s voluntary con- 

3 fession, the attorney for the United States shall 

4 argue that section 3501(a) of title 18 requires the 

5 admission of the confession or forbids its snppres- 

6 sion.”. 

7 SEC. 7204. ADMISSIBILITY OF VOLUNTARY CONFESSIONS IN 

8 STATE COURT PROCEEDINGS. 

9 (a) Definition op Confession. — In this section, 

10 the term “confession” has the meaning given the term in 

1 1 section 3501(e) of title 18, United States Code. 

12 (b) Admissibitaty. — F ederal law shall not bar the 

13 admission into evidence in State court of the voluntary 

14 confession of any defendant in the criminal prosecution 

15 of that defendant if — 

16 (1) the prosecuting authority does not seek ad- 

17 mission of the confession to establish its ease in 

18 chief; or 

19 (2) the confession was obtained by interrogation 

20 reasonably prompted by a concern for public safety. 

21 (c) Standards. — For purposes of this section, the 

22 standards specified in section 3501(b) of title 18, United 

23 States Code, shall govern whether a confession is vol- 

24 untary. 
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1 (d) Rule op Construction. — Nothing in this sec- 

2 tion requires the exclusion from evidence of a voluntary 

3 confession under circumstances not described in sub- 

4 section (b). 

5 SEC. 7205. NO POLICE OFFICER LIABILITY FOR SEEKING 

6 OR OBTAINING VOLUNTARY CONFESSION. 

7 (a) Definition of Confession. — In this section, 

8 the term “confession” has the meaning given the term in 

9 section 3501(e) of title 18, United States Code. 

10 (b) No LIABILITY. — The act of a person acting under 

11 color of any statute, ordinance, regulation, custom, or 

12 usage of the United States or of any State or territory 

13 or the District of Columbia in seeking or obtaining the 

14 voluntary confession of another person shdll not, by itself 

15 and in the absence of any other act that violates a person’s 

16 right under the Constitution, give rise to any liability of 

17 the person in an action under section 1979 of the Revised 

18 Statutes (42 U.S.C. 1983) or any other Federal law. 

19 (c) Standards. — For purposes of this section, the 

20 standards specified in section 3501(b) of title 18, United 

21 States Code, shall govern whether a confession is vol- 

22 untary. 
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S7024 

MiJitary Reservists: An amendment 
to authorize the Small Business Ad- 
ministration to provide financial and 
business development assistance to 
military reservists’ small business, and 
for other purposes. 

Menominee: An amendment to pro- 
vide for the settlement of claims of the 
Menominee Indian Tribe of Wisconsin. 


33RD ANNIVERSARY OF MIRANDA 
VERSUS ARIZONA 

Mr. THURMOND. Mr. President, 33 
years ago this week, the Supreme 
Court issued possibly its most famous 
and far-reaching criminal law decision 
of the twentieth century: Miranda v. 
Arizona. In response, the Congress en- 
acted a law, codified at 18 U.S.C. sec- 
tion 3501. to govern the admissibility of 
voluntary confessions in Federal court. 
The Criminal Justice Oversight Sub- 
committee, which I chair, recently 
held a hearing to discuss the Clinton 
Justice Department’s refusal to use 
this Federal statute to help Federal 
prosecutors in their work to fight 
crime. 

Issued in 1966, the Miranda decision 
imposed a code-like set of interroga- 
tion rules on police officers. Essen- 
tially, the Court held that before a con- 
fession can be admitted against a de- 
fendant, regardless of whether the con- 
fession was voluntary, the police must 
read the defendant the now familiar 
Miranda warnings, and the defendant 
must affirmatively waive his rights. 
We will never know how many crimes 
have gone unsolved or unpunished be- 
cause of Miranda. 

The Miranda decision acknowledged 
that the warnings were not themselves 
constitutionally protected rights but 
only procedural safeguards designed to 
protect the Fifth Amendment right 
against self-incrlmination. Subsequent 
Supreme Court opinions have repeat- 
edly reaffirmed this conclusion. Fur- 
ther, the Miranda court expressly In- 
vited Congress and the States to de- 
velop legislative solutions to the prob- 
lem of involuntary confessions. 

In response to the Court’s invitation, 
the Congress held extensive hearings 
on this issue -as part of Federal crimi- 
nal law reform. A bipartisan Congress 
with my participation and that of 
many others on both sides of the aisle 
in 1968 passed an omnibus crime bill 
that included a provision that eventu- 
ally became law as section 3501. That 
statute, of which I was an original co- 
sponsor, provides that “In any criminal 
prosecution brought by the United 
States ... a confession . . . shall be ad- 
missible in evidence if it is voluntarily 
given.” The statute goes on to list five 
nonexclusive factors that a judge may 
consider in determining whether a con- 
fession is voluntary and, hence, admis- 
sible. One of those factors is whether 
the Miranda warnings were given. 
Thus, the statute continues to provide 
police with an incentive to deliver the 
Miranda warnings. 

More than thirty years after the 
original hearings on § 3501, the Senate 


Judiciary Committee’s Subcommittee 
on Criminal Justice Oversight, under 
my leadership, conducted a hearing to 
examine the statute’s enforcement. 

The history of the statute begins 
with the Johnson Administration. Al- 
though President Johnson signed § 3501 
into law, his administration viewed the 
statute unfavorably and refused to en- 
force it. Then, in 1969, the Nixon Jus- 
tice Department issued an important 
memorandum setting forth the Depart- 
ment’s official policy toward section 
3501. According to that policy. “Con- 
gress has reasonably directed that an 
inflexible exclusionary rule be applied 
only where the constitutional privilege 
itself has been violated.” The memo- 
randum also concluded that “the deter- 
mination of Congress that an inflexible 
exclusionary rule is unnecessary is 
within its constitutional power.” 

In 1975, the Department succeeded in 
enforcing the statute when the 10th 
Circuit in United States v. Crocker af- 
firmed a district court’s decision to 
apply § 3501 rather than Miranda and 
upheld the constitutionality of the 
statute. 

The next significant chapter in the 
history of § 3501 occurred during the 
Reagan Administration. Judge Stephen 
Markman, who was then Assistant At- 
torney General in charge of the Justice 
Department’s Office of Legal Policy, 
also testified before our Subcommittee. 
In response to an assignment from At- 
torney General Meese, .Judge 
Markman’s team issued a comprehen- 
sive report on the law of pre-trial in- 
terrogation that concluded that sec- 
tion 3501 represented a valid, constitu- 
tional response by the Congress to the 
Miranda decision. Later, as Judge 
Markman testified, the Reagan Justice 
Department continued the litigation 
effort to apply section 3501. 

Judge Markman also testified that 
while he was U.S. Attorney in the Bush 
Administration, he and other U.S. At- 
torneys attempted to apply the stat- 
ute, although appellate cases did not 
develop. Certainly, the Bush Justice 
Department never sought to undermine 
the statute’s enforcement. 

During the Clinton Administration, 
this Committee repeatedly has encour- 
aged the Justice Department to enforce 
the statute. During an oversight hear- 
ing in 1997, Attorney General Reno in- 
dicated to the Committee that the De- 
partment would enforce it in an appro- 
priate case, as did Deputy Attorney 
General Holder during his nomination 
hearing the same year. However, when 
such a case clearly arose in United 
States V. Dickerson, the Administra- 
tion refused. 

In that case, Charles Dickerson was 
suspected of committing a series of 
armed bank robberies in Virginia and 
Maryland. During questioning, he vol- 
untarily confessed his crimes to the au- 
thorities and implicated another armed 
bank robber, but the Miranda warnirgs 
were not read to him beforehand. The 
U.S. Attorney’s office in Alexandria 
urged the trial court to admit the con- 
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fession under section 3501, but the Jus- 
tice Department refused to permit the 
U.S. Attorney to raise it on appeal. It 
was only the intervention of third par- 
ties in an amicus brief of Professor 
Cassell and the Washington Legal 
Foundation, that the issue was pre- 
sented to the Fourth Circuit for its 
consideration. 

The Fourth Circuit ruled solidly in 
favor of § 350rs constitutionality, hold- 
ing that this statute, not the Miranda 
decision, governs the admissibility of 
confessions in Federal court. The court 
criticized the Justice Department for 
its failure to enforce the statute, say- 
ing that the Department’s prohibition 
of the U.S. Attorney from arguing sec- 
tion 3501 was an elevation of politics 
over law. 

The administration’s actions in the 
Dickerson case are part of a larger pat- 
tern by which the Clinton Justice De- 
partment has blocked opportunities for 
career prosecutors to raise section 3501. 
The Department has even gone so far 
as to order career Federal prosecutors 
to withdraw already filed briefs that 
contained arguments in favor of sec- 
tion 3501. The Supreme Court in Davis 
v. United States expressly made note of 
the Justice Department’s decision not 
to rely on the statute in a 1994 case 
where it was clearly relevant. In a con- 
curring opinion in that same case. Jus- 
tice Scalia wrote that “[t]he United 
States’ repeated refusal to invoke § 
3501 . . . may have produced — during an 
era of intense national concern about 
the problem of run-away crime — the ac- 
quittal and the non-prosecution of 
many dangerous felons. There is no ex- 
cuse for this.” 

The Executive Branch has a duty 
under Article II, Section 3, of the Con- 
stitution to “take care that the laws 
be faithfully executed.” Section ,3501 is 
a law like any other. In Davis, justice 
Scalia also questioned whether the re- 
fusal to invoke the statute abrogated 
this duty. 

Our hearing also demonstrated the 
strong level of support that exists for 
the Justice Department to enforce sec- 
tion 3501, especially in the law enforce- 
ment community. I have received sup- 
portive letters in this regard from the 
Fraternal Order of Police, whose Na- 
tional President testified at our hear- 
ing, as well as from the National Asso- 
ciation of Police Organizations, the 
Federal Law Enforcement Officers As- 
sociation, the Major Cities Chiefs of 
Police, and others. Former Attorney 
General Ed Meese alsc expressed his 
support for our efforts. 

If section 3501 is upheld by the Su- 
preme Court, this will encourage the 
states to enact their own versions of 
the law in this area. Arizona already 
has a statute almost identical to § 3601, 
and the Maricopa County Attorney in 
Phoenix, whose predecessor prosecuted 
Miranda, testified at our hearing that 
he and others could enforce their stat- 
ute in Arizona if the Supreme Court 
upholds section 3501. ’ 

The Justice Department will not say 
what position it will take if the 
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Dioberson case is considered by Che Su- 
preme Court. Unfortunately, they re- 
fused my invitation to testify at the 
hearing on section 3501. 1 recognize the 
Department’s reiu<5Caiice to discuss 
specifics about pending cases, but this 
is no excuse for its failure to discuss in 
person its refusal to explain its general 
treatment of the law governing vol- 
untary confessions. Even the dis- 
senting judge in Dickerson recognized 
that i2ie Congress could Invoke its 
.oversight authority and investigate 
why the law is being ignored. As he 
stated, the "Congress . . . may legiti- 
mately investigate, why the executive 
has ignored § 3501 and what the con- 
seauences are.” 

In my view, the Administration 
clearly has a duty to defend § 3503 be- 
fore the Supreme Court, and slioiild be 
enforcing it in the lower Federal 
courts. The Justice Department has a 
long-standing policy that it has a duty 
to defend a duly enacted Act of Con- 
gre^ whenever a reasonable argument 
can be made in support of Its constitu- 
tionality. Thr^ far, all Federal courts 
that have directly considered S S501's 
constitutionality have upheld it. Ac- 
cordingly, reasonable arguments in de- 
fense of the statute clearly exist and 
have been accepted by the courts— 
most recently by the Fourth Circuit in 
Dickerson. 

Indeed, before the Dickerson case, 
the Fourth Circuit in United States v. 
Leong expressly rejected the Justice 
Departaient’s argament that it was not 
free to press § 3501 in the lower Federal 
courts unless and until the Supreme 
Court oveiTUles Miranda. In concluding 
that the Government was “mistaken” 
in this regard, the Leong court stated 
that “Ct]he question of whether Mi- 
randa establishes a rule of constitu- 
tional dimension, .and thus whether 
Congr^s acted within Its authority in 
enacting § 3501, is easily within the 
compass of the 'authority of lower fed- 
eral coarts,” 

Our subcommittee inquiry into sec- 
tion 3501 is ongoing. America does not 
need its Justice Department making 
arguments on behalf of criminals. On 
this the 33rd anniversary of Miranda v. 
Arizona. It is appropriate to note the 
Fourth Circuit's statement in 
Dickerson that “no longer will crimi- 
nals who have voluntarily conf^ed 
their crimes be released on mere tech- 
nicalities.” I hope the Clinton Justice 
Department will help make this prom-i 
ise a reality. / 

MESSAGE FROM THE PRESIDENT 

A message from the President of the 
United States was communicated to 
the Senate by Mr. Williams, one of his 
seci'etari^s. 

EXECUTIVE MESSAGE REPERRED 

As in executive session the Presiding 
Officer laid before the Senate a mes- 
sag-e from the President of the United 
States submitting a withdrawal which 
•was referred to the Committee on Fi- 


(The withdrawal received today is 
printed at the end of the Senate pro- 
ceedings.) 

REPORT OF THE COMMODITY 
CREDIT CORPORATION FOR FIS- 
CAL YEAR '1997— MESSAGE PROM 
THE PRESIDENT— PM 37 
The PRESIDING OFFICER laid be- 
fore the Senate the following message 
from the Preiddent of the United 
States, together •with an accompanying 
report; which was referred bo the Com- 
mittee on Agnculture, Nutrition, and 
Forestry. 

To the Congress of the United States: 

In accordance with the provisions of 
section. 13, Public Law 806, 80th Con- 
gress (15 U.S.C. 714k), I transmit here- 
with the report of the Commodity 
Credit Corporation for the fiscal year 
ending September 30, 1997. 

■William J. Clinton. 
Tub Whitb House, June is, m$. 

REPORT RELATIVE TO THE EX- 
CHANGE STABILIZATION FUND- 
MESSAGE FROM THE PRESI- 
DENT—PM: 38 

The PRESIDING OFFICER laid be- 
fore the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; referred jointly, pursimnt to 31 
United States Code 5303, to the Com- 
mittee on Appropriations, to the Com- 
mittee oa Banking, Housing, and 
Urban Affairs, and to the Committee 
on Foreign Relations. 

To the Congress of the United States: 

On November 9, 1998, I approved the 
use of the Exchange Stabilization Fund 
(ESF) to provide up to S5 billion for the 
U-S. part of a multilateral guarantee of 
a credit facility for up to S13.28 billion 
from the Bank for International Settle- 
mente (BIS) to the Banco Central do 
Brazil (Banco Central). Eighteen otJier 
central banks and monetary authori- 
ties are guaranteeing portions of the 
BIS credit facility. In addition, 
tlirough the Bank of Japan, the Gov- 
ernment of Japan is providing a swap 
facility of up to S1.35 billion to Brazil 
under terms consistent with the terms 
of the BIS credit facility. Pursuant to 
the requirements of 31 U.S.C. 5302(b). I 
am hereby notifying the Congress tlsat 
I have determined that unique or emer- 
gency circumstances require the BSF 
financing to be available for more than 
6 months. 

The BIS credit facility is part of a 
multilateral effort to support an Inter- 
national Monetary Fund (IMP) stand- 
by arrangement with Brazil that itself 
totals approximately $18.1 billion, 
which is designed to help restore finan- 
cial market confidence in Brazil and 
Its currency, and to reestablish condi- 
tions for long-term 'sustainable growth. 
Tlie IMF Is providing this package 
through normal credit tranches and 
the Supplemental Reserve Facility 
(SRF). which provides short-term fi- 


nancing at significantly higher interest 
rates than those for credit tranche fi- 
nancing. Also, the World Bank and the 
Inter-American Development Bank are 
providing up to $9 billion in support of 
the international financial package for 
Brazil. 

Since December 1998, international 
assistance from the IMP, the BIS cred- 
it facility, and the Bank of Japan’s 
swap facility has provided key support 
for Brazil's efforts to reform its econ- 
omy and resolve its financial crisis. 
Prom the IMF arrangement. Brazil has 
purchased approximately $4.5 billion in 
December 1998 and appsTiXimately S4.9 
billion, in April 1999. On December 18, 
1998, the Banco Central made a first 
dra.wing of $4,15 billion from the BIS 
credit facility and also drew $390 mil- 
lion from the Bank of Japan’s swap fa- 
cility. The Banco CentrjU made a sec- 
ond drawing of $4,6 billion from the BIS 
credit facility and $423.5 million from 
the Bank of Japan’s swap facility on 
April 9. 1999. The ESP’s “guarantee” 
share of each of these BIS credit facil- 
ity drawings Is approximately 38 per- 
cent. 

Each drawing from the BIS credit fa- 
cility or the Bank of Japan's swap fa- 
cility matures in 8 months, with an op- 
tion for additional 6-montlv renewals. 
The Banco Central must therefore 
repay its first drawing from the BIS 
and Bank of Japan facilities by June 
18, 1099, anlesi? the parties agree to the 
roll-over. Tb.e Banco Central has in- 
formed the BIS and the Bank of Japan 
that it plans to request, in early June, 
a roll-over of 70 j«rcenl of the first 
drawing from each facility, and will 
repay 30 percent of the fitet drawing 
from each facility. 

The BIS’s agreement with the Banco 
Central contains conditions that mini- 
mize risks to the ESF. For example, 
the participating central banks or the 
BIS may accelerate repayment if the 
Banco Central has failed to meet any 
conditions of the agreement or Brazil 
has failed to meet any material obliga- 
tion to the IMP. The Banco Central 
mxmt repay the BIS no slower than, and 
at least in proportion to Brazil’s repay- 
ments to the IMF's SRF and to the 
Bank of Japan’s swap facility. The 
Government of Brazil is guaranteeing 
the performance of the Banco Central’s 
obligations under its agreement with 
the BIS, and, pursuant to the agree- 
ment, Brazil must maintain its gross 
international reserves at a level no less 
than the sum of the principal amount 
outstanding under the BIS facility, the 
principal amount outstanding under 
Japan's swap facility, and a suitable 
margl.n. Also, the participating central 
banks and. the BIS must approve any 
Banco Centra,! request for a di-awing or 
roll-over from the BIS credit facility. 

Before the financial crisis that hit 
Brazil last fall. Brazil had made re- 
markable progress toward reforming 
its economy, including reducing infla- 
tion from more than 2000 percent 5 
years ago to less than 3 percent in 1998. 
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Sboitia tills cwmc to pass, tt would not mean 
that the cloclt bad been turned back to tbe 

days when men somettecs were centseted 
on' the basis of eKt'^rted. even false, cnofes- 
.Sioa.s, It would mean, JJtesumably, that a 
lejal principle of long-standing had been 
revived, that a confeslson, if given voluntar- 
;iv, coiUcI be used as eridencc. To our way 
ui eljinUn^.* this would serve the tru<! cuds 
of justice and would be a very desirable mod- 
iheatioa of ihc Jndgc-macie law as it stands 
Scklay, 

VVashingion, ii.C., June ll', 19f)5. 
Memo So. 581 Supplement No. 3. 

To: United States At-tonieys. 

Subject: Title II of the OmuiSjus Crime Ccii- 
T.rol and Sale Streets Act or ises. 

The att:icned nicrruiranduin sets forth the 
Depiutnicnt's peslvion in, respect to imple- 
menting Title II of the Omnibus Crime 
Control and Safe Streets Act of 13C8 (con- 
cerning the admissibility of confessions and 
eye-witness testimony in federal criminal 
pro-secutions). All cases presenting problems 
under MiratKls or Wade should be esiixsiintd 

momor:mdum. TlKise argutnonts, in briel, are 
as follows: 

Section 3501 — Under this section, the fail- 
ure t<i give ail aspects of the warniiigs re- 
quired by WiTanSa Will not necessarily re- 

CongvfWE has reasonably dircclocl that an 
inflexible ckciusionary rule ue applied only 
where the consitutiooal privilege again.st 
coinpeJ-led self incrimination itself has been 
violated, not where :l particular protective 
■saregurird has been violated without a.ireetlng 
the privilege itseif. 

bection 3502 — Under tills sccti-on, the posi- 
tive 'testimtiny by a witness ttiat lie saw the 
-■icctjsod commit the crime will suRjcc. for the 
pur{KX5« of admitting hi.s identllyiiig testi- 
mony y.t trial, to show that the hjisis of his 
ability to idcntiry the accused is independent 
of any observation of a lineup at which 
the accused was not accorded the right to 
the presence of counsel. 

In enacting Title H. Congress was, in 
effect, expressing lie concern with tlie in- 
fietib.lc results of the Miranda and lyada 
dettsions, and seeking to induce a judicial 
reexiuninatlon of the underlying for 

those holdings. Tlie interprotation of Title II 
expressed in the attached memorandum at- 
teinpis to avoid a direct coalirct between the 
li'gisl-HtiOJi and the comriitntional require- 
mento r>£ Miranda aiKi Wade, itr.d yet to 
achieve the beneric to law enrorccmoiit in- 
tenderJ by Congress, The sirguments outlined, 

if adopted by the courts, could salvage some 

ca-scs whtch otlierwirc might be lost. As 
wnphasi^tHi in the metnomndum. however, 
tin; iurguniests presuppose tire ne;-.cs-.sit.v of 
continuing to have federal agenis gsyp t.he 
Miranda warning.'; before iliterrogations. and 
afford an opjxirtumty fer the presence of 

pr.actic':. 

V,'iX.r. Wn.soN, 

d-tvrs'anf Attornap General, 



Title n of the Om.nibu.s Crime Conu-ol and 
Safe Streete Act of ises (Public loiw 0&-.3.71 j 
contains provisions rBiatiug to the adnus- 
KibSUty of confession in fedcr.al crimiaal pros- 
pcutiom Which differ Sfom the rules regard- 
ing such adrni.s.sibility as anncuncpd by the 
■Supreme Court in Afirartia v, Arrdo-na., S8i 
U.S. 131;, and further coiitalns a prorislor. re- 
hitmg w Lheaclniisnlbility of eyewituK-ss tcjti- 

rr.'rny which does not expressly set forth the 
hmitatloDs upon such admissibility a.? an- 
SiOiincxl by xiis Ctotut ia United- States v. 


Wade. 338 JJ.S. 2:8, and Siotrall v. Deniio, 383 
D.S. 233. This memorandum sets forth the 
DepartesenfS position with respect to ic- 
terprettng and relying upon provisions of 
Title II in cases tried sub>iequent to .Tune 19. 
1963, the effective date of the Act. 

Section 350i and Miranda 

Title IT of the Act amends Title IS of the 
United States Code tiy adding Section 3301. 
That section provides in pertinent part: 

§ 3501. Admissiwiny or coarcMions 

(a) In any criminal prosecution brought 
by the United States or by Iho District of Co- 
Uunbia, a confes.<;ion, as defined in subsec- 
tion (e) liereof, shall be adniLssiblc in evi- 
dence if it is voluntarily given. Before sueJt 
confe.ssion is received in evidence, the trial 
judge shall, oat or the presence of t-he jury, 
determine any issue as to voluntariness. If 
the trial judge -determiniis that the confes- 
sion wa.s voluntarily made it shall be ad- 
mitted io evidence and. the trial judge shall 
permit, the jury to bear relevant evidence on 
Che issue of voluntariness and shall instruct 
the jury to give -■vuch weight to the confes- 
sion as the jury teels it de.verres under all tin; 
circumstances. 

(b) The trill .udge in determining the is- 
sue of voluntariness shall take into con- 
sideration. all the eircuinstances surrounding 
the giving ^of the totifessian,^ including (1) 

icuenment of the di-fcndant oi.nking the con - 
fession, it it was made afUr arrest a.nd before 
arraigameat, (2) wbctlier such defeadant 
knew the nature of the offm.se with which be 
was charged or of which he was suspected 
at^ the time of making tlie cotjfession, (3) 

or kne'w that he was 1K>1 required to make 
any statement and that any such statement 
could b.o used .against !uni. (4) whether or 
not such defendant luul been advised prior 
to questioning of his right to the tssisUucc 
of counsel; and i5) whether or not such de- 
fendant; was withoat tb.-: rvssistanco of ooun- 
.vel q'-'cstioncd and when giving, such 

TiiK presence Or a:>sence of any of tjje 
above-mentioned fa.ctors to be taken into 
cemideration by the judge need not be con- 

The various factors set .forth in snbsec- 

!ion (>j) do refer to tho matters spneiffed. 
ta Mrrenda as well as the prompt hearing 
ciement earlier laid clown in Mallory v. 
UnUed. Slates, Soi U.ti. 449, altiiough a modi- 
fication of the Mallory rule appears in Sec- 
tion 3501(c). Aside from any constitutional 
i.ssilcs, therefore, it ir. impossible to predict 
how much weight a particular c:ourt wlil 
give to the ab.vencc of any one oi the factoto 
iriention.ri- For this reason, the only safe 

lor such United Slates Attorneys as may 
have occasion to talk -with defendants, is to 
continvic their present practice of giving tlie 
full Miranda warnings. 

The area where wc believe the .vtatuCe can 
be cRpcUve eiKi where a legitimate constitu- 
tional argument can be made is the situation 
•where a vohmlary confsAsion is obtafned 

than conclusive waiver, .-i-s, for example, 
where an agent inadvertenriy fails to fully 
explain the right to have counsel appointed 
Cor an indigent, or a written waiver is not ob- 
tained. Tlie admissibility of the confession 
may be urged in an argunsKiii. framed along 



persons accu.sed of crime were ".a proper ele- 
ment ia law enforcement" a.hd th.at “ialny 
statemrnt given freely and voluntarily with- 
out any conipc-Uing influences is, of course, 
admissible la eviacncc.'' 38'i US at 47$. The 
Court found, how’ever, that ijevsons in police 
casr-ody ore, by virtue of teat euslody alone. 
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the cases considerect on an Indl'ridualized 
nasls. •'The rigid, mccbanical exclnsloa of an 
•ot>>cr-<visi> voluntary and competent confes- 
sion." tbe Senate Committee on the Judici- 
ary stated, "is a very high price to pay Tor 
a ‘eonstabie'3 blunder.' ” S. Rep. No. i09T, 
90Lh Cong.. 2d Sass. 38 (1968). The statute, 
however, clearlv recocnlze.s that a statement 










to he unfair, whether by liceup or other- 

wl.'-xi. 

Speciflcany, with respect to a linetip. the 
Stijireme Court fouxtU in Vnited States v. 
tVadc, 388 C.S. 213, 235-23T, that "there is a 
grave potential for prejvidice. intentional or 
not, tn the pretrial lineup, ■which .may not 
be capable of reconstruction at trial" by tic 


. but 








a lineup was only as a means of sategururding 
the aix.uced's r.Rhte.to due procer.s and to 
a meaningful confrontation of the IcJ.cnUfy- 
ing witnesses at trial. It emphasized that the 
decL-iiOft “in no way creates a cocsttCution.-U 
straitjiwjket" ■wtich would handicap the <2e- 
veloptcene of alterno-tive safeguards. It said 
■‘I^.'gislatlve or other regulations, such as 
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Congress, in providing that “|t]he testi- 
aiony of a vrttaeas that he saw the accused 
consmit • * • the crime * • * shsOl be ad- 
misstbJe in e^tiJssice." has. in efTeot, estah- 
iished ft ESmpie but adegaate atatatory sacas- 
itre by wiih 2 i the iadepsJJdent; basis of the 
scitoess's jnemory otay be. gauges for the pur- 
p«e of debencStung.the admissibility of his 
iiiantlfying testimony. That measure is 
whether the witness is able xa testily posi- 
tively that he did in fact sec “the accused 
coasjnit • • • tiie crimi;." In other a-ords. it 
has simpliCesi and ciarlSed the ’'efear and 
cotsvjncing” standard of uiSependent origin. 
It IS the uncertainty caused by ttie employ- 
meat of this torit*. !Q a situation where on 
imlependcnt origin may almost be assumed, 
Ch»t a.ppe.jrs to be at the heart <>i CyrjKress's 
OOiJCerii With the tPadc decision, ijee. c.g.. 
lU Cong. Roe. S. SS23, S. 5346 (daiiy ed.. 
May s sad 51, isiis fre-raJirJts of Senator 
Ei'viti). 

As ft practical matier. if an accused moves 
to suppress an ej'ewitness's propo.sed iden- 
tihcfttion testimony on the ground that it is 
the product of ft defective lineup, tSicre must 
Still be n hearing oil such a motion. At that 
hearing the districc court must lirst cleter- 
raloe if any alleged uiiTairnrs.'; wsw so unuec- 
essarily suggestive Jis to vioiale due process. 
If pot. the court must then determine wheth- 
er the witness's ability to Msntify the 
accused is the product of seeing him coimnit 

lineup. I! UiB witness is able to te.stify flatly 
that lie <lid, in faet, .sco ''the accumd commit 
■■ ■ ■ the Clime." aa Jndependeas basis ror 
hit current sbiisty' to identify the accused is 
thereby demonstrated imdor the s’-ftluts, nt 
Idiit to the degret; necessary to iiistlfy sub- 










Vniled Status. SOD US 377 3Sn) t 
tially controUir.g factor. This ic no 
r t u Me r r nj itu il 11 ^ 


VvlIlETAPPlNG. PRIVACY. AKD 

TrrLE m 

Mr- McCLEXlrAN. Mr. President, on 
June IS. 1968. at 1:14 pm.. President 
Johnson signed PuWIe Laty 98-351. the 
“Omnslms Crime Control and Safe 
Streets Act of 1963.” Title III of tfiat act. 
which dealt wnth wiretapping and elec- 
tronic sarveillance, represented the cus- 
niinaiion of an attempt, over the past 40 
years, embracing spproxiinateiy 50 biiis, 
re.solut3on.s, and joint resolHtion-s, to arm 
law enforcement; with a sorely needed 
tool to combat iho forces of organized 
crime. District Attorney Frank S. Hogaxi, 
who has been, one of our Nation's out- 
-sUmding district attorneys ior over 27 
years, has apt-Iy itescilhed t'nis tool as: 
■'The single most valaable weapon in law 
enforcemenfs fight against organised 
crime.” 

Air. President, I worked hard t-u secure 
the enactment of title 111 of the Omni- 
bu.s Crime Cuntj'Ol Act, of the Senate 
on this point, and 'wc were supported 'oy 
A large majority. 'When a motion was 
offered on the floor to strike title III of 
the bill, it was defeated, as 1 recall, oy 
a vote of 6S to 12. Nevertheless, more 
wa.? involved in that fight than sn at- 
tempt to sti'cngthen the biuid of low 
onforcosuent. Each of rss who wo.iited so 
long and hard for title HI had as an 
equally important goal: the protection 
of the privacy of the law-abidltig citizen. 
And it is to that a-siiect of title III ttot 

IN’ r'rp o !f < n Arnl 0 s'* l the 
\ ' (1 > C 'te “ h Co., s 

!i Its fii il n !T u i t < met i f- 
piiuif and biiffjnng to the comires-s in 
act ira nc( wiNi 1 le i r i i u of t t e 
Ur Fi dll h t (t t“ tl e JI 1 trati e 
OfJire ot tne li t>. i.ourfA is mqinrert l;o 
transmit to the Congress in April of each 






aaUiormnff or approving the intercep- 
tion of wire or oral comir.umcations and 
th iuriti’i 01 idtr ..i d t ft i ns 
gxiUiled or denied dunng liic precsditiR 
li Car < 1 51 i"e With a f'm-’ ? 

and analysis Of certain data required 
iinaer the act to oe hied with the Ad- 
mmiJtrative Oilice of thcli.b. courts by 
BtntR ana Fedcnii lucicial and prusecu- 
li )Uil 1 . F’d iK Ih fdit mu 1 1 (iiiue 








rjN -f pllt.af5 

Second, the Kind ol order or extensicn 

lU'PU'.ifi loc: 

iiiird. the fact that the order or or- 
t ij ion w T5 ai mi 3 " ri 1 1 1 d f r 5 r ; 
niDdit'icu. or wa.s aeaied: 

bx l *•! li V 1 1. K . , it'’ c pti n' ^ 

! Hi I il t! 1 ' -r i !k iipv - 
iinci auration ol any extension.s of the 

liirh th tt f 1 fined m tt t TMlxr 
u I pi r it on < t L 3'(n. n 1 of xi 

1 1 t 1 ilfht t\ ri ti A d ir- 
! 01 1 m ^ ~ n I oJi'- ■ 

•t th < I m vK ! ic p i v’-K r d 
t’ePH 0" itminhe *i apjhato 
iiisventh, tne nature of the facilities 
li m \ 1 i hi t 1 pi ( alien i lu i- 

nt t n i eu L J 1 ( irtf tea 

Eighth, a g(:n{'ral description of the in- 
t . tc p I'eunc* u i it crea- 


temion. including (i) the approximate 
nature and frequency oi incriminating 
comiBimicatioris intercepted. (u> tlie ap- 
prosimaie number o£ persons -whose com- 
naumeattom were Intercepted, atid <iil> 
the approximate nature, amount and cost 
Of the manpower and other resources 
loied in the interceptions; 

Ninth, the number of arrests resulting 
from iaterception.s made under such or- 
der or extension, and tJie oifeases for 
which arrests were made; 

Tenth, the number cf trials re.sjlting 
from such interceptions; 

Eleventh, the number of motions to 
suppress made with respect to such in- 
terceptions, and the number granted or 
denied: 

■TwoIIii!, iJie istu'nber of eouvicOous 
residting from such interceptions and the 
offenses for wliich the conviotiotis were 
obtained and a general assessment of the 
importance of the intcroeptiojas. 

This first report covers a period just 
iu c-xcess of 6 months — from June 2a. 
1968, to December 3i. 3963. in additiem, 
the report covers only those few State.s, 
Including New York, Arisona, Georgia, 
and Massachusetts, which have elec- 
tronic siirveillance statutes, T add. inci- 
dentally, that New Jersey,, Colorado. 
Idoiida, and Minnesota have Tecontly en- 
acted electronic surveillance statutes. 
Pursuant to the jioHcy of t3ie pr?vi5>us 
admiai-stralion — a policy lam glad to re- 
,l>ort has now been modified— no applica- 
tioas were made on behalf of the Federal 
Government during this periotl. The re- 
port, therefore, covers only State ac- 
tivity. 

I recogntae, of course, that it Is prema- 
tiire to draw S'weeping conch, ision.s; from 
l-hte ptcliminary inlormallon. Informa- 
tion, too. which is wholly statistical in 
character, indeed, it was wjth this in 
mind that I dirtwied the .staff ol Ihn 
SiiSpccmmittce on Ciin-unal 'Lsiivs anti 
Ih-occdurcs io undertake a <S3ahdentin! 
survey of the use of wiretapping and 
bugging tecluiiqiics in a .sKiected num- 
ber of jristancc.s in New York to te.st at 
fic.sthaml the UegreB Uj which, inferences 
mi.ght be validly drawn from this first 
report luiderthc new Federal IcgiKlalion. 
Thfi.t .survey of State action has now 
been completed. In additicn, J have sat- 
isiiod myself as to the present quality 
and quantity of Federal electvoJiic sur- 
vusllancc. C’ojics^quonUy, t now bshevu 
ihiit csiFtahi reintuKs are appioprlate. 

My initial reaction to the report itself 
aiid our investigation is that- ttic op- 
ponents of tiii.s legi-slation who predicted 
wicUtspread anti p-nimi.scuous use of 
wiretaps and bugs by law Biiforcement 
authorities are beu-ig proven -a-ro-ng in 
their prognostications. Indeed, the indi- 
cations are- that few ordcis liuv'e been 
applied far or grarited snri that riicst of 
t'uosE granted were for airotaps. I note, 
too, that statute is fast proviruj itself on 
tire Federal level lo be -Jne valuable la-'v 
enforcement tool Urat we had exiieoted. 
'i'he njiist spectacular success to date laas 
beoa U:e seizure of 124 pounds of heroin 
m New York. Tills seizure was reported 
iT>, the New York Times on March N, 13, 
and Hi. It wa'; valued at 88 iiijllton, Since 
it i;-; under octivc prosecution, I do not 
want (.0 discuss the case in gJ'cat detail 
now. but I note tfiivt a challenge to the 
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Miranda, finally 


■_ South Carolina is lucky. It is one of 
"|he five Southeast states — not includ- 
' ing Georgia — to be under the jurisdic- 
tion of the 4th U.S. Circuit Court of Ap- 
‘"jieals which just loosened Miranda re- 
“strictions on police. 

Every moviegoer or TV viewer 
knows about “Mirandizing” crimma! 
suspects; “You have tlie right to re- 
„ main silent. Anything you say can and 
will be used against you in a court of 
y-law... You have a right to an attorney 
:,and if you cannot afford one (etc)..." 

Miranda, in effect, was legislated by 
’’the ultraliberal Earl Warren Supreme 
Court in 1966. It made voluntary con- 
fessions all but impo.ssibIe to be admit- 
ted in court and was widely denounced 
at the time by police, prosecutors and 
other crime-fighters as “coddling 
''criminals." 

/ In response to the public outrage, 
^Congress two years later passed legis- 
-.lation to allow voluntary confessions in 
- federal courts — regardless of whether 
•■.the suspect had been read his Miranda 
'•rights. 

,, The 1968 revision to Miranda was ig- 
„ nored by President Lyndon Johnson’s 
soft-on-crime Justice Department. 


headed by mush-brained Attorney Gen- 
eral Bamsey Clark who believed crimi- 
nals had more rights than victims. 

What’s inexplicable is that every at- 
torney general since Clark — including 
several “law-’n-order” types — contin- 
ued to let Congress’ law lay dormant 
for three decades. 

Finaliy lastweek. in U.S. vs. Dicker- 
son, the 4th Circuit’s fiiree-judge panel 
— without any prodding from Janet 
Eeno’s Justice Department even 
though it helped Uje agency win — 
reached back to the 1968 law to rule 2-1 
that failure to “Miraodize" a suspect 
does not automatically invalidate a vol- 
untary confession. 

At long last, criminal coddling ap- 
pears in retreat! If the Dickerson deci- 
sion is upheld by the full 4th Circuit 
and ratified by a not-so-Iiberal U.S. Su- 
preme Court, more violent criminals 
will be brought to justice. 

To be sure, American Criminal Lib- 
erties Union types wii whine that curb- 
ing Miranda will legitimize police beat- 
ings to get confessions. That’s non- 
sense. A forced confession is, by defini- 
tion, not voluntary. Besides, police 
beatings have always been against the 
law, even before Miranda. 
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GOP slams Wnte House ^ 
over IVIiranda rights law 


By CASS.^DRA BURRELL 
The A^isociated Press 


WASHINGTON — Senate Republicans 
angrily criticized the Clinton 
administration on Thursday for 
failing to use a 31-year-old law that 
would make it easier for prosecu- 
tors to use voluntary confessions 
against defendants m court. 

Aggressive use of a law that 
would permit admission of the con- 
fessions into evidence at trial — 
even when officers do not read sus- 
pects their .Miranda rights — could 
keep more dangerous crimi.nals off 
the streets. Sen, Strom Thurmond, 
R-S.C,, said- 

■* America does not need its ,!us- 
Tice Department making argu- 
ments on behalf of criminals." 
Thurmond said. 

'T cannot understand why- the 
Clinton administration refuses 'to 
use this law against criminals and 
even prohibits its career federal 
pro.secutors from doing so." he 
said- 

Seven presidential administra- 
tions. Republican and Democratic 
alike, have refused to enforce the 
law out of concern for its constitu- 
tionality. 

The law, passed by Congress In 
196S, says a suspect's centession 
can be used at trial as long as fed- 
eral judges are sure the statement 
was given voluntanly regardless of 
whether law enforcement officers 
recited the Miranda warning. 

Police nationwide have been 
giving such warnings before ques- 
tioning criminal suspects in cus- 
tody ever since the Supreme Court 
said they had to. 

Failure to do so often means a 
confession or inenminating remark 


made to police is 
inadmissible as 
evidence in 
court. 

The disagree- 
ment- IS over 
whether Miran- 
da warnings are 
constitutionally 
required or just 
one way to 
ensure that any 
incriminating 
statements are 

Cntics have said Miranda warn- 
ings discourage guilty suspects 
from confessing, make their prose- 
■cuiion,^ more difficult and increase 
ihe chance that their cases will be 
thrown out on technicaiities. 

-And in February a three-judge 
panel ot the 4th U.S. Circuit Court 
of .-Appeals said the 1968 federal 
law t.mimped the .Miranda decision 
and freed federal law enforcement 
officers from having to give the 
■warnings in every case. 

Confessions are key in many 
prosecutioris, and orosecuiors 
often are unable to win their cases 
without them. Stephen Markman. a 
former Reagan administration 
assistant attorney general, told the 
Senate ludiciary Committee's 
criminal justice oversight subcom- 
mittee. 

•'Vv'hen Miranda works, it di.s- 
courages people from giving that 
information,” Markman said 
Thursday. 

In a ■written statement submitted 
to the subcommittee, the Justice 
Departme.nt said it believes the 4th 
Circuit's decisio.n was incorrect, 
and the Supreme Court hasi never 
overruled the Miranda decision. 



Thurmond 

made v-jiuntarilv. 



